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THE LAW OF THE PUBLIC CALLINGS AS A 
SOLUTION OF THE TRUST PROBLEM. II. 


IV. 


T may be objected that in the case of most of the public 
service companies which have been brought forward for 


examination thus far in this discussion, a characteristic fact has 
been that the corporation in question has enjoyed some privilege 
or other from the state. It is quite true that eminent domain, or 
at least use of the streets, may be found in many of the examples. 
cited; while aid out of taxation and even actual operation by the 
state, may be fastened upon in certain instances. The question 
thus arises whether, after all, the public employments extend 
further than the public privileges; whether virtual monopoly can 
give rise to a public calling, if the state has had nc hand in the 
establishment of the situation. 

The question is pertinent. An examination of the limitations 
under which these various privileges are granted under our consti- 
tutional system ought to give the answer. Under that system 
these extraordinary powers of government can only be exercised 
for public purposes, otherwise there will result a taking of private 
property for private use, which cannot with us be due process 
of law. Upon this principle, it is submitted that in the usual 
case the right of eminent domain cannot be granted to any busi- 
ness corporation unless it be a public service company, otherwise 


} 
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there will not be that public purpose which is necessary to justify 
the taking. In the same way state aid cannot be extended to a 
commercial enterprise unless it be a public calling, for there 
will not be the public purpose necessary in taxation. It is true 
that the laws governing these matters show minor variations 
upon these points, but it is asserted with confidence that these 
considerations are at the basis of these rules. 

The proof of this contention may be found in explanatory state- 
ments by various judges in such cases, making clear the grounds 
upon which they decide whether the grant of these special privi- 
leges is justifiable or not. Township of Burlington v. Beasley’ is 
one such case. The issue was whether a series of bonds was 
valid under the state constitution. These bonds had been issued 
to aid the construction and completion of a steam custom grist 
mill within the township. The law empowered the execution of 
bonds for the purpose of building bridges, free or otherwise, or to 
aid in the construction of railroads or water power by donation 
thereto or taking stock therein, or for other works of public 
improvement. 

Mr. Justice Hunt in delivering the opinion of the court said in 
part: “The mill was a steam mill. Does such an establishment 
fall within the description of ‘ other works of internal improvement’? 
It would require great nicety of reasoning to give a definition of 
the expression internal improvement which would show that the 
means of transportation were more valuable to the people of 
Kansas than the means of obtaining bread. It would be a poor 
consolation to the people of this town to give them the power of 
going in or out of the town upon a railroad, while they were refused 
the means of grinding their wheat. The Statute of Kansas upon 
the subject of grist mills is based upon the idea, and, indeed, 
upon the declaration, that all grist mills are public institutions. In 
c. 65 of the Statute of 1868, p. 573, it is thus enacted: ‘ All water, 
steam or other mills, whose owners or occupiers grind or offer to 
grind grain for toll or pay are hereby declared public mills.’ 
Regulation is then made for the order in which customers shall 
be attended to, the liability of the miller, the rates of toll. Under 
our recent decision in Munn z. Illinois, and the other cases upon 
kindred subjects, it would be competent to the legislature of Kansas, 
to regulate the toll to be taken at these mills.” 


1 94 U.S. 310. 
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It is plain that this is a close case when it comes down to final 
adjudication. It is true that it is indispensable that the people of: 
Kansas should have the means of obtaining bread, but so is it 
necessary that they should have the means of getting meat. Pur-+ 
veying to a public need does not make a calling public, for most 
businesses do that to a degree. It must therefore be the con-. 
ditions surrounding the vending that affect the employment with 
a public interest. Where there is virtual competition the state ~ 
has no function to interfere; it is only where there is virtual 
monopoly that the state may regulate the service. Upon the 
whole that is the basis upon which this opinion is founded. It 
holds by way of argument that it would be competent for the 
legislature to regulate the toll to be taken by these mills; there- 
fore it argues that the establishment of them is a public purpose, 
treating these matters as all one legal problem. 

A much more obvious public service is the irrigation system ; 
so obvious indeed that the propriety of state aid to such an 
undertaking has never been doubted. In Cummings v. Hyatt? 
it was contended that the act under which the parties proceeded 
and succeeded in procuring the authorization of the bonds in 
question was unconstitutional and void in that it sought to apply 
private property to a private use; that the taxation of property in 
the township to pay the principal and interest of the bonds would 
work a taking of the property of citizens without due process of 
law; and that the contemplated irrigating ditch was not a work 
for the benefit of the public in such a sense as to warrant treating 
it as an internal improvement. 

But the answer of Chief Justice Harrison to that contention was 
unequivocal; he said in brief: “ It must be concluded that it has 
been established by both legislative and judicial determination that 
the use, in contemplation of law and designated thereby, was a 
public one, and with the further considerations that all members 
of the public within the range of the operations of the work might 
demand and command service by the company by payment of the 
usual and customary rates for such service, and that the company 
was of such a nature as would subject it in its transactions to 


1 In effect the following cases, among others, hold grist mills to be in public call- 
ing: Blair v. Cumming County, 111 U. S. 363; Boston Mill Corp. v. Newman, 12 
Pick. 467; Trader v. Merrick County, 14 Neb. 327; Scudder v. Trenton Falls Co., 
1 Saxt. Ch. 694. 


2 54 Neb. 35. 
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legislative control, — it was not improperly classed as an internal 
improvement and entitled to the rights and privileges of such 
a work.” 

That the business of the irrigation company is public in its 
nature appears from every test. The supply of water available is» 
limited by nature, the cost of the construction of the works is 
beyond individual enterprise; when the system is established the 
applicant will have no alternative, he has not even the opportunity 
to provide for himself. Since this is the situation the public: 
interest requires that such works should be made practicable by 
eminent domain; and the situation may even be such that some 
subsidy from the state may be necessary to induce the promotion 
of the enterprise. There are two tests therefore: first, whether: 
the purpose is public, a matter of law; second, whether state aid 
is necessary, a matter of judgment.! 

The development of natural. resources often is of such public 
interest in the sense that the term is here employed, as to require 
state regulation to prevent those in control from exploiting their 
natural monopoly. If at the outset the petroleum industry had 
been made the subject of special legislation, our recent industrial 
history might not have proved such interesting reading. Because 
of the peculiar conditions surrounding the transportation of oil by 
the extension of the pipe line systems, virtual monopoly in that 
business was the inevitable result. Those persons who had the 
upper hand in those regions therefore avoided bringing these 
issues to public notice by carrying out their plans without appeal 
to the state. 

In West Virginia, however, the legislature at an early date 
authorized eminent domain, so that the courts were confronted 
with the necessity of deciding whether the construction of a pipe 
line was a public purpose. In West Virginia Co. v. Volcanic 
Co.,? Mr. Justice Moore said upon that point: “It has been de- 
cided time and time again, and is therefore settled by the best 
authority, that the construction of railroads, turnpikes, canals, 
ferries, telegraphs, wharves, basins, etc., constitutes what is gen- 


1 In effect the following cases, among others, hold irrigation companies to be 
in public calling: Fallbrook District v. Braddley, 164 U. S. 112; Lux v. Haggin, 69 
Cal. 255; Land Creek Co. v. Davis, 17 Col. 326; Slosser v. Salt River Co., 65 Pac. 
Rep. 332; Paxton Co. w. Farmers’ Co., 45 Neb. 884; Umatilla Co. v. Barnhardt, 22 
Ore. 389; Irrigation Co. v. Vivian, 74 Tex. 170. 

2 5 W. Va. 382. 
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erally known by the name of internal improvements, and gives 
occasion for the exercise of the right of eminent domain. And 
other measures of general utility in which the public at large are 
interested, and which require the appropriation of private property, 
are within the power where they fall within the reasons underlying 
the cases mentioned. The charter granted to the West Virginia 
Transportation Company by special enactment of the legislature, 
shows that the object was to construct a line for the transportation 
of petroleum. The charter also established the maximum charges 
the company should make for transportation of oils. I cannot see 
the propriety of admitting a railroad or canal or aqueduct to be an 
internal improvement, and declare this tube highway not to be.” } 

It is not pretended that within the narrow compass of this article 
the whole of the constitutional law upon these subjects may be 
set forth with any accuracy of detail. What is contended is that 
this distinction between the public calling and the private calling 
is the key to the situation. Not unless the given business is by its 
nature affected with a public interest can the legislature give to it 
aid from the public treasury; not unless the work is to be of ser- 
vice to the public as a whole, will the courts sanction the exercise 
of eminent domain. 

Public necessity, it is clear, must be proved in every case, buts 
public service must be shown also; unless the managers of the 
enterprise undertake to serve all who apply upon reasonable con- 
ditions, the public have no interest in the promotion or conduct 
of the enterprise, its success or failure. An unusual decision in 
point is the case of Evergreen Cemetery Association v. Beecher,” 
which arose out of a complaint asking leave to take land for burial 
purposes by the right of eminent domain. 

In sustaining a demurrer to the petition, Mr. Justice Pardee 
drew this distinction: “It is a matter of common knowledge that 
there are many cemeteries which are strictly private, in which the 
public have not, and cannot acquire the right to bury. Clearly the 
proprietors of these cannot take land for such continued private 
use by right of eminent domain. There is no allegation that the 
land which it desires to take for such enlargement is for the public 


* 1 There is no reason to suppose, therefore, that the pipe line companies are not in 
public calling: West Va. Pipe Line Co. v. Ohio River Pipe Line Co., 22 W. Va. 604. 
Compare the situation of the electrical subway companies, Bush Electric Co. v. Con- 
solidated Subway Co., 15 N. Y. Supp. 81. 

2 53 Conn. 551. 
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use in the sense indicated in this opinion. It is a public use only, 
if all persons have the same measure of right for the same measure 
of money.” 
All these considerations are most suggestive; indeed, one is led 

by them to an entire inversion of the common statement of the 

relation between the existence of public privileges and the estab- 

lishment of public employment. It is common to argue that 
because a certain business has had a certain privilege granted to it, 

the consequence follows that the business is put by the courts in 

the class of public callings. But the real truth of the matter 
seems to be in the opposite statement, that no business can be 

granted a privilege under our constitutional system unless it is a 
public calling. This is because the conditions which permit com- 
petition or produce monopoly are altogether external matters of 
fact with which, when accomplished, the law must deal in one 
way oranother. The difference between public calling and private 
calling is inherent in the nature of things. 


V. 


It is now possible to discuss the general problem without the 
confusion due to the complicating circumstance of state aid. That 
may be now put aside as unessential to the final determination. 


The case may be put of an actual monopoly where there is 
no legal privilege whatsoever. That case is Munn v. IIlinois.? 
Any discussion of the foundations of our industrial relations must 
begin with that decision; since it is recognized that this case has 
within its view all public duties and all private rights which are 
established under our system of government. Upon the right un-: 
derstanding of this accommodation of private rights to public duties 
depends the true conception of our general theory of the function 
of state regulation. 

The facts of the case are worth careful, examination. The Gen- 
eral Assembly of Illinois in 1871 had passed a statute which pro- 
vided a maximum rate beyond which no person should be charged 
for the storage of grain in public elevators. The firm of Munn & 
Scott refused to obey the act, and accordingly were fined. They 


1 These cases, among others, hold in effect that the cemeteries are public service 
companies: Oakland Cemetery v. St. Paul, 36 Minn. 529; Xe Deansville Cemetery 
Ass’n, 66 N. Y. 569; Henry v. Trustees, 48 Oh. St. 671; Cemetery Ass’n v. Redd, 
33 W. Va. 262. 

2 94 U.S. 113. 
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appealed the case from court to court until the Supreme Court of 
the United States was reached. The Supreme Court confirmed 
all the decisions which had been given below and decided against 
the defendant. The points to be noted are these: the elevator 
of Munn & Scott stood upon land bought by them by private 
treaty; they had no privileges in the public streets; they had no 
aid from the public treasury; they were not even incorporated. 
Here, then, is a case that raises the question without complication. 
As a_general problem, Mr. Justice Waite discusses it: “ This 
brings us to inquire as to the principles upon which this power of 
- regulation rests, in order that we may determine what is within 
and what without its operative effect. Looking, then, to the com- 
mon law, from whence came the right which the constitution 
protects, we find that when private property is ‘affected with a» 
public interest, it ceases to be juris privati only.’ This was said 
by Lord Chief Justice Hale more than two hundred years ago in 
his treatise De Portibus Maris and has been accepted without 
objection as an essential element in the law of property ever since. 
Property does become clothed with a public interest when used- 
in a manner to make it of public consequence, and affect the 
community at large. When, therefore, one devotes his property 
to a use in which the public has an interest, he, in effect, grants to 
the public an interest in that use, and must submit to be controlled 
by the public for the common good to the extent of the interest 
he has thus created. He may withdraw his grant by discontinuing 
the use; but so long as he maintains the use, he must submit to 
the control.” 
_ This, then, is our constitutional law. Yet the sweeping principles 
laid down in this case of Munn v. Illinois must be employed with 
the greatest caution; otherwise there is danger that all businesses 
may be dragged into the net. What businesses, then, are so affected’ 
with a public interest that they are made of such public con- 
sequence that the public has an interest in their control? Pro# 
fession of a willingness to serve the public, it must be plain, is not 
the sole test; for that would include all the small shops as well 
as the great exclusive industries. Attempts to enforce public 
duties in respect to the operation of private businesses must 
always fail by virtue of the guaranties of our constitutions; for 
although it is true as an abstraction that absolute property rights 


1 ; Harg. Law Tr. 78. 
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cannot exist in organized society, yet by comparison with the 
qualified rights in public employment the rights protected in 
private business seem complete. Munn =», Illinois therefore in- 
volves the distinction between the regulation permitted in public 
calling and the police allowed in private calling! 

The only qualification upon the full acceptance of Munn v. 
Illinois is a late case in the same court, Cotting v. Kansas City 
Stockyards Company.? In 1897 the state of Kansas passed a 
statute entitled, An Act defining what shall constitute, Public 
Stockyards, defining the duties of persons operating the same, 
regulating all charges thereof, and providing penalties for viola- 
tions of the act. It was proved that if the capital stock of the 
Kansas City Stockyards Company were taken after deducting 
therefrom the portion which represented property not used for 
stockyard purposes, the return which would be left to the stock- 
holders upon their investment would be only 4.6 per cent, if 
the rates fixed by the statute were enforced. For this, among 
other reasons, the legislation was held unreasonable and so 
unconstitutional. 

Mr. Justice Brewer in the opinion takes various distinctions. 
He begins by reciting the paragraph from Munn », Illinois just 
quoted; he continues: “ Tested by the rule laid down in Munn v. 
Illinois, it may be conceded that the state has the power to make 
reasonable regulation of the charges for services rendered by the 
stockyards company. Its stockyards are situated in one of the 
sgateways of commerce, and so located that they furnish important 
facilities to all seeking transportation of cattle. While not a com- 
mon carrier, nor engaged in any distinctively public employment, 
it is doing a work in which the public has an interest, and there- 
fore must be considered as subject to governmental regulation. 
But to what extent may this regulation go? Is there no limit 
beyond which the state may not interfere with the charges for 
services of those who while not engaged in such service have 
yet devoted their property to a use in which the public has an 
interest? And while in the present case by the’ decisions here- 
tofore referred to they cannot claim immunity from all state 


1 The following decisions among many others are based upon Munn ». Illinois: 
Budd v. New York, 143 U.S. §47; Davis v. State, 68 Ala. 58; Leep v. Railroad, 58 
Ark. 416; White v. Canal Co., 22 Colo. 198; Breechbill v. Randall, toz Ind. 528; 
State v. Edwards, 86 Me. 305; Belcher v. Grain Elevator, 101 Mo. 192; State v. Gas 
Light Co., 34 Oh. St. 572; Baker v. State, 54 Wis. 368. 

2 183 U.S. 79. 
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regulation, they may rightfully say that such regulation shall 
not operate to deprive them altogether of the ordinary privileges 
of others in mercantile business.” 

- The admission in this case that such a situation is peculiarly 
affected with a public interest so that such regulation as the exi- 
gency requires is proper, is enough. Differences exist between 
different cases, and it may be granted that in the actual case a re- 
turn of 4.6 per cent on the investment is too little. The extent to 
which a business is public is a matter of law to be determined by 
the courts upon the application of their own tried tests to the sit- 
uation, Whether a business is public or not depends upon thes 
situation of the general public with respect to it. Are there». 
enough of such purveyors to serve the public ? If so, there will be. 
virtual competition; if not, there will be virtual monopoly. In 
these cases of the grain elevator and of the stockyard, experience 
shows that in a given community there are not usually competitive 
conditions; monopolistic conditions generally prevail. It is not 
by accidental coincidence that they prevail. They prevail by, 
natural limitation. The facts are that in any given community, 
the plots of ground upon which these businesses may be con- 
ducted with convenience and efficiency are few and concen- 
trated. In the case of the Chicago elevator those are the lots 
which both border upon the river and are adjacent to the 
terminals; in the case of the Kansas City stockyard the only 
available lands lie within the network of the railroads entering 
the city. In this essential particular the cases are alike; and 
they should therefore be treated alike. 

Barrington v. Commercial Dock Company? bears out this con- 
tention. The appellant was the owner of a wharf situated upon 
navigable water in the city of Tacoma, not located, however, 
upon any highway. The respondents were owners of the steamer 
Cricket, a passenger steamer plying between the cities of Tacoma 
and Seattle. They instituted this action for the purpose of com- 
pelling the appellant to permit them to use its wharf as a landing- 
place. Vessels of a similar character in competing business with 
the steamer Cricket were permitted to use the dock. The only 
statute gave a right to erect wharves upon navigable waters and 


1 Cf Chicago R.R. v. Minnesota, 134 U.S. 467; Spring Valley Co. v. San Francisco, 
82 Cal. 286; Pensacola R. R. v. Florida, 25 Fla. 310; Wellman v. Railway, 83 Mich. 
592; Delaware R. R. v. Stockyard Co., 45 N. J. Eq. 50. 

2 15 Wash. 170. 
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to charge wharfage. The appellant therefore contended that the 
wharf was its private wharf,,and that it had therefore the right to 
determine for itself with whom it would do business. 

Mr. Justice Gordori founded his argument upon these proposi- 
tions: ‘“ When wharves belonging to individuals are legally thrown 
open to the use.of the public, they become affected with a public 
interest. - We think that in determining the character of the ap-, 
pellant’s wharf, regard should be had to the use to which it has 
been devoted rather than its private ownership, and that upon the 
facts found the ‘position of the appellant cannot be maintained. 
As well might the proprietor of a stagecoach claim the right to 
discriminate upon the ground that the property employed in his 
business was private property. The doctrine, if maintained, would - 
tend to promote and further monopolies which it is not the policy 
of our law to favor.” 4 

This commanding position is always a badge of public calling, 
because it gives the upper hand. The most extreme case of this 
sort is Nash v. Page.2 That case was a controversy between the 
proprietors of ten of the tobacco warehouses in the city of Louis- 
ville, and the appellants, twenty-seven in number, who were deal- 
ers in tobacco. It appeared that the appellants had been denied: 
the right to make purchases of tobacco at the warehouses of which 
the defendants were the proprietors. Accordingly, they had ap- 
plied to the chancellor for an injunction asking that these ware- 
housemen be enjoined from refusing them permission to make 
purchases at their several warehouses, and from rejecting their pur- 
chases when making the highest bids for the tobacco offered, upon 
the payment of such fees as were charged other buyers. The re- 
fusal was due to an attempt to restrict dealings to members of the 
Board of Trade. 

The opinion of Mr. Justice Pryor is one of the most significant 
on this subject: “Since the formation of the state government, 
the sale of this great staple has been fostered and protected by: 
legislation. Such warehouses have always been regulated by law,, 
for the benefit of the producer as well as those who are proprietors 
of these warehouses, and the latter have assumed an obligation tor 


1 The following cases among others hold that such companies are in public calling : 
Robertson v. Guilder, 69 Ga. 340; District v. Johnson, 1 Mackey 51; Aiken v. Eager, 
35 La. Ann. 567 ; Steamship Co. v. Elevator Co., 75 Minn. 312; Buffalo v. Railway, 
39 N. Y. Supp. 4; Ryan v. Terminal Co., 102 Tenn. 119. 

2 80 Ky. 539. ‘ 
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the public which exists as long as they continue public warehouse- 
men. It is a conceded fact that more than five millions in value of» 
tobacco annually finds its way from the producer to the warehouses: 
in that city. The greater part of this product is grown within the. 
state, and the producer has almost of necessity to place his tobaccos 
under the control of, and for sale by, these several warehousemen 
at public auction. All this tobacco must necessarily pass through: 
these warehouses, subject to such charges as are reasonable and- 
proper. Such a public duty may be imposed on these warehouse- 
men in express terms or by implication, but whether so imposed 
or not, it arises from the facts of the case. In this great tobacco 
center the producer is restricted to these public warehouses, or- . 
rather these public warehouses have a mutual monopoly of thes 
sales of tobacco at auction, and the fact that there is more than 
one or a dozen such warehouses cannot affect the question.” 

All of these cases now under discussion are alike in this, that ins 
all of them the conditions surrounding the industry, and these 
alone, are held enough to put the business within the law of pub- 
lic calling. That position of affairs may be summed up in a single. 
phrase— virtual monopoly. A review of the instances which have 
been cited in the course of this discussion will show that this con- 
ception of virtual monopoly will cover everything. Nothing nars. 
rower will do, as for example the difference sometimes made 
between the undertaking of a public service and ‘the furnishing 
of a public supply. Now, it is true that most of the cases are 
cases of service —the railway and the warehouse, for example; 
but others of the cases are of supply, — the waterworks and gas 
works, for instance. Indeed, there is nothing in this distinction, 
either in economics or in law. . Virtual monopoly is therefore 
the exact description of the situation. It is submitted that any : 
business is made out to be a public calling in which there is, from 
the nature of things, an inherent virtual monopoly. 


VI. 


Virtual monopoly must now be differentiated from virtual com- 
petition. It is submitted that upon this difference our constitutional 
law turns. If virtual monopoly is made out as the permanent 
condition of affairs in a given business, then the law, it seems, will 
consider that calling public in its nature; on the other hand, if 
virtual competition is proved as the regular course of things in a 
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given industry, the law will hold all businesses within it as private 
in their character. In the public calling, regulation of service, 
facilities, prices, and discriminations is possible to any extent. 
Such monopolistic conditions demand such police; in no period 
has this been more apparent than now. In the private callings, 
however, no such legislation should be permitted; in no epoch © 
has it been more necessary to insist upon this. Competitive 
conditions should be left without such restrictions. 

From the present discussion it must be evident that the indus- 
trial trust is near to this indistinct line which separates public 
employment from private business. In various lines of business 
at the present time there are at most a few corporations, often one 
corporation, which have substantial control of the market in that 
industry. Whether these monopolistic conditions are real or fic- 
titious, natural or accidental, is the question. A most interesting 
case at this point is Inter-Ocean Publishing Company v. Asso- 
ciated Press. The plaintiff newspaper had regularly taken the 
news of the defendant bureau. One of the by-laws of the Associ- 
ated Press forbade members to buy news of any other agency; not- 
withstanding which the plaintiff took specials of the Sun Publishing 
Association, Thereupon the Associated Press enforced its by-law 
against the plaintiff, which is the basis of this action. 

Mr. Justice Phillips held the by-law bad: “ The organization 
of such a method of gathering information and news from so 
wide an extent of territory as is done by the appellee corpora- 
tion, and the dissemination of that news, requires the expen- 
diture of vast sums of money. It reaches out to the various 
parts of the United States, where its agents gather news which is 
wired to it, and through it such news is received by the various 
important newspapers of the country. Scarcely any newspaper 
could organize and conduct the means of gathering the information 
that is centered in an association of the character of the appellee 
because of the enormous expense, and no paper could be regarded * 
as a newspaper of the day unless it had access to and published — 
the reports from such an association as appellee. For news gath- 
ered from all parts of the country the various newspapers are. 
almost solely dependent on such an association, and if they are 
prohibited from publishing it or its use is refused to them, their 
character as newspapers is destroyed and they would soon become 


1 184 Ill. 438. 
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practically worthless publications. The Associated Press, from 
the time of its organization and establishment in business, sold its 
news reports to various newspapers who became members, and the 
publication of that news became of vast importance to the public,» 
so that public interest is attached to the dissemination of that news, 
The manner in which that corporation has used its franchise has 
charged its business with a public interest. It has devoted its 
property to a public use, and has, in effect, granted to the public 
such an interest in its use that it must submit to be controlled by 
the public for the common good, to the extent of the interest it 
has thus created in the public in its private property.” } 

These estimates of the position of the Associated Press may | 
with advantage be compared with the accounts one has of the 
operation of the Standard Oil Company. The interests consoli- 
dated under this management seem to have a control of the distri- 
bution of the products of petroleum which is substantially complete. 
Take the single point of the transportation of the oil. The crude oil 
is taken up by pipes at the wells, carried through a pipe line system 
to the refineries in different parts of the country. The product is 
sent from the refinery in special steamers or private cars, at local 
points it is put into large tanks, from these the carts are filled, from 
these the grocer’s vats, from these the customer’s can. In all these 
processes the oil is handled as a liquid, it is never put into a pack- 
age. In all this there is little that is blameworthy; from an eco- 
nomic standpoint there is much that is praiseworthy. But it is 
plain that such conditions have produced a virtual monopoly in 
this business. The control that the Standard Oil Company has 
of its market is such that effective competition is no longer tos 
be expected. By the principal tests, also, that have been dis- 
cussed, this virtual monopoly appears. For a competitor to 
duplicate such a system of transportation as has been just de- 
scribed would involve such a cost that no investors would be 
found to take the risk. On the other hand, for one to under- 
take competition against the Standard Oil Company without lay- 
ing such a network over the country, but relying upon the ordinary 
methods of transportation, would almost surely result in failure, | 
since the cost of transportation of oil in packages, is, for prac- 
ticable purposes, no alternative at all, because of the increased 
cost of transportation by such methods. It is recognition of 


1 Whether the associated news companies are in public calling is in a See 
State v. Associated Press, 159 Mo. 410. 
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this, before rivalry is attempted, that .more than Patines else 
deters any competition. 

Again, take the most recent instance, — the United States Steel 
Corporation. Under that management are concentrated all the 
industries that begin at the mines and end with the marketed prod- 
uct. It is its comprehension which makes it unlike any~ other 
corporation in its line of business. It is that in part that gives it 
control of its market. Add to this its commanding position due 
to its control of the ore lands upon the upper lakes, to its fleet 
of lake steamers, to its private railroads, and to its priorities in 
shipments. It owes its present monopoly to these things more even 
than to its aggregation of plants and its enormous capitalization. 

But the case for virtual monopoly is not quite so plain in the 
case of the United States Steel Corporation as in the case of the 
Standard Oil Company. There is not so much to deter competi- 
tion. Although a steel company must have a large capitalization, 
ten million dollars will do to construct a plant large enough to be 
efficient; and if the investors were assured of the protection of 
the law, the money could be found. But, after all, if the new ten 
million company began operations and sold in the general market, 
the restrictive conditions would still remain in substance; only 
two would share in the monopolistic position instead of one. 
This situation would result in much better conditions in they 
market; but it would not alter the fact that virtual monopoly 
rather than virtual competition prevailed in tht business. 

Whether the recognition of public calling as the result of virtual 
monopoly will come by legislation or adjudication it would be 
impossible to predict. It would be done with more speed by 
legislatures; it may be done with more care by the courts. In 
taking a proper attitude towards this question, the courts should 
say that they will accept any legislation that puts the industrial 
trusts under state regulation unless it seems to them that the legis- 
lation goes so far as to be outrageous, while they will put no 
business into the class of public calling unless they are convinced 
beyond reasonable doubt that it belongs there. The courts that 
take the conservative view upon this general problem of state 
regulation of the industries go no further than this, after all. Ladd 
v. Cotton Press Company ! is one such case. There the company 
refused to treat its patrons alike. 


1 53 Tex. 172. 
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Mr. Chief Justice Moore held that so far as the actual law of 
Texas was concerned the company might do what it pleased: “ The 
business of warehousing and compressing cotton is free to every 
one who wishes to engage in it. No grant or franchise need be 
obtained from the state to authorize those desiring to do so to em- 
bark in this character of business. It is not one of the employ- 
ments which the common law declares public. Nor is it claimed to 
have been made so by statute. And we know of no authority, and 
none has been shown us, for saying that a business strictly juris 
privatt will become juris publict merely by reason of its extent. 
If the magnitude of a particular business is such, and the persons 
affected by it so numerous, that the. interest of society demands | 
that the rules and principles applicable to public employments 
should be applied to it, this would have to be done by the legisla- 
ture, if not restrained from doing so by the Constitution, before 
the demand for such an use could be enforced by the courts.”} 

In all of these businesses discussed in this section competition, « 
although from a legal point of view possible, is from the economic. 
point of view improbable. So far as one can see, virtual com- 
petition is at an end in many of the great industries, and virtual 
monopoly will henceforth prevail. Therefore it must be said that 
the public has now an interest in the conduct of these businesses 
by their owners; they are affected at the present time with a 
public interest, since these agencies are carried on in a manner to 
make them of public consequence. Therefore the corporations 
conducting these businesses, having devoted their property to a 
use in which the public has an interest, have in effect granted to the 
public an interest in that use, and must submit to be controlled 
by the public for the common good to the extent of the interest 
they have created. 


VII. 


Our law has always held artificial monopoly to be an odious 
thing. Suppression of competition has always been dealt with as 
an evil by the common law. From the beginnings of our law, 
attempts by those in a given trade to obtain control of their markets 
have been held illegal. An early case that sums up the whole 


1 The following cases hold that in a doubtful situation legislative. declaration is 
necessary: Dueber Co. v. Howard Co., 66 Fed. Rep. 645; American Co. v. Exchange, 
143 Ill. 239; Delaware Railroad v. Stockyard, 46 N. J. Eq. 281; State v. Goodwill, 33 
W. Va. 179. : 
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matter is the case of the Button Makers,’ the whole report of 
which follows. ‘“ Leave was granted to file an information against 
several plate-button makers for combining by covenants not to 
sell under a set rate. Holt, Chief Justice. It is fit that all 
confederacies by those of trade to raise their rates should be 
suppressed,” 

Whatever has tended to destroy competition and to further 
monopoly has thus appeared to our courts to be vicious. If such 
an arrangement put it in the power of one party to control the 
production of another in any way, that has been held: quite 
sufficient for the utter condemnation of the contract as being 
against public policy. It has been enough if the tendency of the 
agreement will be to bring about monopolistic conditions if more 
of the same sort were entered into. And it does not relieve the 
situation if the baneful effects may be counteracted to a greater or 
lesser degree by competition of parties outside of the agreement. 
Upon the whole, few rules in our policy are so thoroughgoing.? 

Central Ohio Salt Company v. Guthrie ® is a representative case. 
By the arrangement in that case all the salt manufacturers, with 
one or two exceptions, in a large salt-producing territory combined 
for the expressed purpose of regulating the production and price 
of salt. A board of directors was chosen; and all salt made by 
the owners as soon as packed into barrels was placed under the 
control of the directors. By a by-law the manner and time of 
receiving and distributing salt was to be under the control of the 
directors, and the directors were to make monthly reports of sales, 
and pay over the proceeds to the members in proportion to the 
amount of salt received from each. 

Upon these facts Mr. Chief Justice McIlvaine said in part: 
“Public policy unquestionably favors competition in trade to the 
end that its commodities may be afforded to the consumer as 
cheaply as possible, and is opposed to monopolies, which tend to 
advance market prices, to the injury of the general public. The 
clear tendency of such an agreement is to establish a monopoly: 
and to destroy competition in trade, and for that reason, upon 


1 12 Mod. 248. 

2 The following cases among others hold a contract in total restraint of trade bad : 
Toby v. Major, 43 Sol. Jour. 778; Oliver v. Gilmore, 52 Fed. Rep. 563; Tuscaloosa 
Ice Co. v. Williams, 127 Ala. 110; Lumber Co. v. Hays, 76 Cal. 387; Craft v. 
McConough, 79 Ill. 346; Chapin v. Brown Bros., 83 Ia. 156; Clark v. Needham, 
125 Mich. 84; Fairbank v. Leary, 40 Wis. 637. 

8 35 Oh. St. 666. 
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grounds of public policy, courts will not aid in its enforcement. 
It is no answer to say that competition in the salt trade was not in — 
fact destroyed, or that the price of the commodity was not un- 
reasonably advanced. Courts will not stop to inquire as to the 
degree of injury inflicted upon the public; it is enough to know 
that the inevitable tendency of such contracts is injurious to the 
public. On the whole case we are clearly of the opinion that this 
agreement is void as against public policy.” ! 

Such combinations to control the market have always been 
illegal in this way upon the ground that a combination had poten- 
tialities that no individual had to engross a product. But more 
than this, to form such combination which would control the 
market has been held an actionable conspiracy. It is upon this 
basis that the modern anti-trust statutes, which are to be found 
in so many jurisdictions to-day, have been rested. These laws 
demand competition through thick and thin; they regard monopoly 
as always unnatural, due wherever it is found to the machinations 
of evil-disposed conspirators against the commonwealth. In this 
view it is lost to sight that although in the usual trades compe- 
tition has been under former conditions the natural state of things, 
at the present time in many businesses conditions which involve 
more or less of monopoly prevail. 

The extent to which these anti-trust laws go may be seen in the 
leading case under the Sherman Anti-Trust Act, Addystone Pipe 
Company v. United States.2 This arrangement was entered into 
by almost all of the manufacturers of iron pipe between the 
Alleghany Mountains and the Rocky Mountains. Before sales 
could be made by any member of the pool, he must obtain the 
right from the association. These rights were sold at a secret 
auction conducted by the central body, and the firm that bid the 
highest bonus got the right to make a tender to the customer 
whose business had been sold over the table in this manner. The 
others were bound to aid by furnishing fictitious competition by 
putting in higher bids; so that customers noticed no more than 
that prices went higher and higher. Matters at last reached such a 


1 The following cases among others hold an agreement to control the market 
invalid: Hilton v. Eckersley, 6 E. & B. 47; Pacific Co. v. Alder, 98 Cal. 110; Moore 
v. Bennet, 140 Ill. 69; India Bagging Ass’n v. Kock, 14 La. Ann. 168; Cohen z. 
Envelope Co., 166 N. Y. 292; Morris Coal Co. v, Barclay Co., 68 Pa. St. 173; Mallory 
v. Oil Works, 86 Tenn. 59. 

23175 U.S. 211. 
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stage in that trade that the Department of Justice interfered, 
invoked the Sherman Anti-Trust Act, and obtained an injunction 
dissolving the combination. 

In the course of the final decision Mr. Justice Peckham said: 
“The combination thus had a direct, immediate, and intended 
relation to, and effect upon, the subsequent contract to sell and 
deliver the pipe. It was to obtain that particular and specific re- 
sult that the combination was formed, and but for the restriction the 
resulting high prices for pipe would not have obtained. We have 
no doubt that where the direct and immediate effect of a contract 
or combination among particular dealers in a commodity is to 
destroy competition between them and others, so that the parties 
to the contract may obtain increased prices for themselves, such 
contract or combination amounts to a restraint of trade in the 
commodity, even though contracts to buy such commodity are 
continually being made. Total suppression of trade in the com- 
modity is not necessary in order to render the combination one in 
restraint of trade.” 

That the anti-trust statute has its uses is not to be denied; the 
present case shows the need of some such police regulation. But 
the modern legislator in drawing the modern statute of this sort 
makes no discrimination between times and places. To him mo- 
nopoly is altogether bad, whether unnatural or natural, abnormal or 
normal. The result is that many of these anti-trust statutes even 
go so far as to make any concern that is a member of a combina- 
tion in restraint of trade a commercial outlaw, unable even to col- 
lect its bills from its customers. But this uncompromising posi- 
tion of the law has had an effect of the greatest value. It has led 
all prudent people concerned in the promotion of great enterprises 
to abandon this loose form of association as too dangerous to be 
practicable. And this advance of the problem to this new stage 
is the first step in the solution of the trust problem. 

The approved form to-day for making a consolidation of in- 
terests is by the formation of a single gigantic corporation in- 
tended to take over all the different concerns that are to be brought 
together. The courts have already dealt with the legality of this 


1 The following cases among others hold a combination in suppression of competi- 
tion illegal: United States v. Joint Traffic Ass’n, 171 U. S. 605; State v. Insurance Co., 
66 Ark. 466; State v. Gas Co., 153 Ind. 483; Anderson v. Jett, 89 Ky. 375; State v. 
Shlitz Co., 104 Tenn. 715; State v. Firemen’s Club, 156 Mo. 1; Nester v. Brewing Co., 
161 Pa. St. 473. 
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operation. In Trenton Potteries Company v. Oliphant! a convey- 
ance had been made by the owners of a pottery business to the 
Trenton Potteries Company, which carried with it ancillary cov- 
enants by the sellers not to compete against the business sold. 
As the good will was included in the transfer, these covenants 
would be good, if the whole transaction were unobjectionable. 
The difficulty on this point was that the corporation grantee had 
been formed for the express purpose of taking over various com- 
peting plants, and that the object aimed at by the parties was to 
secure power to suppress competition and to control production. 

Upon this point Mr. Chief Justice Magie took this marked 
advance in the law governing this problem: “ Contracts by inde- © 
pendent and unconnected manufacturers or traders looking to the 
control of the prices of their commodities, either by limitation of 
production, or by restriction on distribution, or by express agree- 
ment to maintain specified prices, are without doubt opposed to 
public policy. But appellant is a corporation and not an individ- 
ual. Corporations, however, may lawfully do any acts within the 
corporate powers conferred on them by legislative grant. Under 
our liberal corporation laws, corporate authority may be acquired 
by aggregations of individuals, organized as prescribed to carry on 
almost every conceivable manufacture or trade: such corporations 
are empowered to purchase, hold, and use property appropriate to 
their business. Under such powers it is obvious that a corpora- 
tion may purchase the plant and business of competing individuals 
and concerns. It follows that a corporation empowered to carry 
on a particular business may lawfully purchase the plant and busi- 
ness of competitors, although such purchases may diminish or, for. 
a time at least, destroy competition. Contracts for such purchases 
cannot be refused enforcement.” 

Upon the faith of the assurance of counsel that the law is as 
this decision lays it down, billions of invested capital depend. 
There is no reason to suppose that this will not be accepted as 
law in most jurisdictions. Indeed, the law governing corporations 
has always regarded the corporation as an entity. One legal 
person, which is what the law holds the corporation to be, can- 
not be a combination in the eye of the law,— that would be a 
contradiction in terms. Moreover, apart from technicality, upon 
policy the corporation is altogether a different thing from the 


1 58 N. J. Eq. 507. 
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association. In a corporation responsibility is concentrated and 
regulation is possible, because publicity is obtainable, and enforce- 
ment may be definite. Now that the law has driven the monopoly 
combination out from the cover of the blind into the open cor- 
porate form, it is possible to know what is best to be done, and it is 
possible, having decided that, to do it. 

The problem is therefore much simplified since the time of 
the trusts. It has been reduced to lowest terms by the praise- 
worthy activity of the law in insisting that all combinations of 
every stripe should be destroyed. Now that we have the fruits 
of that first victory in the enforced form of the large corporation, 
we may hold a council of war during this armistice. Shall these 
great corporations be destroyed, or shall they be regulated? That, 
it is submitted, is the trust problem in its latest phase. All of the 
law for the destruction of combinations in restraint of trade is to 
a certain extent superseded ‘because the new monopoly is no 
longer in the form of a combination. On the other hand the law 
for the regulation of public employments can now for the first 
time be effectively applied to the whole field of virtual monopoly. 


VIII. 


Our law reports during the last decade have furnished us abun- 
dant evidence of the industrial wrongs that the trusts are perpetrat- 
ing. Upon the whole, that upon which those who bear the brunt 
of these new conditions feel most strongly is the discriminations 
that these great corporations make in their dealings. These pred- 
atory raids which the robber trusts make into the field of peaceful 
competition raise the chief outcry against them. And this just 
complaint will not be stopped by pointing out that this sort of 
thing has been done all along by various dealers and has not been 
held unfair. This may be said to be the most important of the 
recent discoveries about the potentialities of the trusts: that a 
course of dealing which was fair enough in carrying on the former 
smaller businesses is essentially unfair in the conduct of the later 
larger businesses. 


1 It cannot be said that it is settled beyond dispute that the consolidation by incor- 
poration is safe. The following cases imply that it is: United States v. E. C. Knight 
Co., 156 U.S. 1; Central Shade Co. v. Cushman, 143 Mass. 353; Meredith v. Zinc Co., 
37 Atl. 539 (N. J.) ; Oakdale Mfg. Co. v. Garst, 18 R. I. 484. On the other hand, the 
following cases imply that it is not: People v. Distilling Co., 156 Ill. 448 ; Richardson 
v. Buhl, 77 Mich. 632; National Co. v. Grote Store, 80 Md. App. 247; People v. Duke, 
44 N. Y. Supp. 336. 
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- The law against wrongs of this sort is still in the making. It has 
at least gone as far as the case of Jackson v. Stanfield! Jackson 
was a broker engaged in buying and selling lumber. Stanfield 
was a member of a retail lumber dealers’ association. The rules 
of this association provided that if any wholesale dealer should 
sell lumber direct instead of through retailers, all the members of 
the association of the retailers should upon notice refuse to have 
further dealings with such a wholesaler. In this particular case 
Jackson was the person injured by the enforcement of this rule by 
the association. 

In holding this a conspiracy Dailey, J., said: “ The great weight 
of authority supports the doctrine, that where the policy pursued. 
against a trade or business is calculated to destroy or injure the 
business of the person so engaged either by threats or by intimi- 
dation, it becomes unlawful, and the person inflicting the wrong is 
amenable to the injured party in a civil suit for damages there- 


for. It is not a mere passive, let-alone policy, a withdrawal of 


all business relations, intercourse, and fellowship, that creates the 
liability, but the threats and intimidation involved in it.” ? 

The case just discussed was against interference by a combina- 
tion with the business of a rival. Whether a direct refusal by a 
combination to furnish goods to a dealer is illegal is the next 
question. Lowry v. Tile, Mantel, and Grate Association ® decides 
even that to be against the Federal Anti-Trust Law. The amended 
complaint alleged: That, about the time of the formation of the 
association, plaintiffs had placed orders for tiles with the Columbia 
Encaustic Tile Company, which cancelled plaintiffs’ orders because 
plaintiffs did not belong to the Tile, Mantel, and Grate Association ; 
that, therefore, by reason of the monopoly of such association, 
plaintiffs are damaged in the sum of ten thousand dollars. Plain- 
tiffs prayed for treble the sum of ten thousand dollars, in accord- 
ance with the provisions of the above-named act, and for further 
equitable relief. The ground of demurrer was that the amended 
complaint did not state facts sufficient to constitute a cause of 
action. 


1 137 Ind. 592. 

2 The following cases are against interference by combinations: Davenant z. 
Hurdis, Moore 576; Boots Co. v. Grundy, 82 L. T. 769; S. v. Glidden, 55 Conn. 46; 
S. v. Donelson, 32 N. J. Law, 151; McCauley v. Tierney, 19 R. I. 255; Barr z. 
Trades Council, 53 N. J. Eq. ror; Olive v. Van Dalten, 7 Tex. Civ. App. 630; 
Bailey v. Plumbers’ Ass’n, 103 Tenn. 99. 

3 98 Fed. Rep. 817. 


| 
. 
‘ 
‘ 
4 


238 HARVARD LAW REVIEW. 


Morrow, the district judge, said in part: “The allegations 
charging conspiracy and combination to raise the price of the 
commodities in question, and of an agreement by the members of 
such combination to sell these commodities at such prices as shall 
be arbitrarily fixed by the combination in question, together with 
the further allegation that such combination has been made with 
the intent of monopolizing trade and commerce between California 
and other states, are sufficient, under these authorities, to bring 
the case within the operation of the provisions of the Sherman 
Act. Defendants’ demurrer upon the ground of the insufficiency 
of the facts stated to constitute a cause of action cannot, therefore, 
be sustained.” 

In view of these authorities it may be predicted that courts are 
going to do something to protect the ordinary man in business 
from such competition by such combinations. The wish to do 
this in every case is seen in People v. Duke;? but the circum- 
stances alleged in that case were peculiarly outrageous. This 
indictment charged the defendants with the crime of conspiracy. 
It alleged that, at the time specified, they were officers and agents 
of a corporation called the American Tobacco Company; that 
they controlled, managed, and operated the said corporation; that 
the greater portion of the cigarettes manufactured and vended in 
the United States were made and vended by them; that they (the 
defendants) and others conspired unlawfully to commit an act in- 
jurious to trade and commerce, —that is to say, to monopolize the 
entire business of making and vending cigarettes throughout the 
United States, and to exclude every other person from engaging 
in such business; to limit, fix, and control the production, manu- 
facture, and output of cigarettes, by conspiring to compel and 
force such dealers and jobbers to sell at arbitrarily fixed prices; 
to coerce, force, and compel such dealers and jobbers to deal ex- 
clusively in the cigarettes of the American Tobacco Company, by 
refusing to sell to all who dealt in cigarettes of any other manu- 
facturer. Two overt acts, in furtherance of this agreement, were 
then specifically set forth. 


1 The following cases, among many, hold conspiracies to injure another in business 
actionable: R. v. Bykerdike, 1 M. & Rob. 179; R. v. Parnell, 14 Cox, C. C. 508; 
Hornby v. Close, L. R. 2 Q. B. 153; Orr v. Ins. Co., 12 La. Ann. 255; Plant v. Woods, 
176 Mass. 492; Lucke v. Assembly, 77 Md. 396; Weston wv. Barnicott, 175 Mass. 454; 
Mapstick v. Ramage, 9 Neb. 390; Ertz v. Produce Exchange, 79 Minn. 140; State v. 
Dyer, 67 Vt. 695; Gatson v. Buerning, 106 Wis. 1. 

2 44 .N. Y. Supp. 336. 
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Mr. Justice Fitzgerald disposed of the argument for the defend- 
ants in this manner: “It is further claimed that, because defend- 
ants are directors and agents of a private corporation, they had a 
perfect right to do all of the acts alleged against them. A very 
wide latitude must, indeed, be accorded to the managers of a vast 
private enterprise, lawfully organized, and it is exceedingly diffi- 
cult to fix the bounds beyond which they may not lawfully go. 
They are certainly entitled to reap all the advantages which skill, 
experience, large investment, enterprise, and splendid facilities 
afford them over less favorably equipped competitors; and if, by 
such means, vast trade is attracted, to the detriment of mere busi- 
ness rivals, it would be difficult to see how injury to the public 
could arise. The principle established by the adjudged cases ap- 
pears to be that, where actual or possible public injury does not 
arise from the business methods of individuals or corporations, the 
natural law of supply and demand may be depended upon to pro- 
tect the public welfare. A trading corporation is entitled to all 
the advantages it can secure under fair and free competition, but 
its officers and agents may become criminally liable if they con- 
federate.to secure a monopoly by threats and menaces directed 
against competitors, to force and coerce them to relinquish the 
rights to the fullest enjoyment of which all are entitled. If, then, 
the proof in the case at bar should establish the allegations of the 
indictment, might not the refusal to sell to jobbers and dealers 
except upon the required conditions be properly found to consti- 
tute menace, coercion, and intimidation? And if such methods 
or devices were resorted to by defendants to restrain lawful trade 
and commerce, and create a monopoly, are they not guilty of 
conspiracy? Demurrer disallowed, with leave to defendants to 
plead over.” 

On the other hand in a somewhat similar case — United States 
v. Greenhut !— the court decided the other way. This indictment 
set forth that the defendants were officers of the Distilling and Cattle 
Feeding Company ; that, as such officers, they purchased or leased 
seventy-eight theretofore competing distilleries in the United States, 
and, within certain states specified, used, managed, controlled, and 
operated the said distilleries, manufacturing sixty-six million gal- 
lons of distilled spirits, the whole being seventy-five per cent of 
all the spirits sold in the United States; that all the acts com- 


1 50 Fed. Rep. 469. 
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plained of were done with intent to monopolize the business and 
to prevent free competition in the sale, in pursuance of which 
the defendants agreed with various dealers that if such dealers 
would buy all their supplies from the defendants for six months, 
the company would give them a rebate of two cents per gallon on 
their purchases, whereby in the end they had increased the usual 
prices at which spirits were sold in Massachusetts, 

Mr. Justice Nelson quashed the indictment upon the ground 
that no conspiracy but simply incorporation was found: “ This in- 
dictment does not allege that the defendants entered into any 
unlawful combination or conspiracy. Nor does it contain any ar- 
gument that they had monopolized trade or commerce among the 
several states or foreign nations. It is true that the indictment 
charges that the defendants have done certain things with intent to 
monopolize the traffic in distilled spirits among the severab states, 
and that they have increased the usual prices at which distilled 
spirits were sold in Massachusetts ; and have prevented and coun- 
teracted the effect of free competition in such traffic in Massa- 
chusetts. But none of these things are singly made offences by 
the statute.” 

There is nothing to show that the allegations made in these two 
cases are true in respect to these two particular corporations. 
But if it be true that this sort of thing is practised when necessary 
as part of the business policy of the modern trust, the situation is 
serious indeed, The trust, it is thus alleged, refuses to sell at all 
to small dealers who buy goods of any description from competing 
concerns. Smaller manufacturers as a consequence would find it 
almost impossible against such competition to dispose of their goods, 
however meritorious, because the trust might have a few brands 
well known to the public which the small dealer must have in 
stock. It is the danger of competition of this sort which makes 
the trust problem so acute. 

These opposite opinions upon the legality of these practices 
are what one would expect to find, for this is the borderland be- 
tween two fields of the law. The law of private calling, on the 
one hand, permits any refusal to deal for any purpose by any 
individual in trade, justifies therefore any discrimination between 
any customers for any policy. The present experience of the 
public with the management of some of the modern industrial 
corporations it would seem ought to have taught the lesson that 
this law has been outgrown. The contention is that the time has 
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come to put these great businesses under the law of public calling ; 
for that law requires that all who apply shall be served without dis- 


‘crimination, for reasonable compensation with proper facilities. 


The enforcement of this law would put an end to the worst abuses 
by the present trusts. 


IX. 


Without doubt public opinion to-day demands publicity as to 
the doings of these great corporations, — not formal and general 
statements, but detailed and specific reports to be made to public 
bodies with full powers in the matter. But publicity, it is obvious, 
is only the means to an end; the end is effective regulation upon . 
the basis of this information. To meet the exigencies of the 
present situation, positive law is required. This seems to be an 
accurate statement of the present status of the trust problem. 
What are the industrial rights and wrongs in the present opera- 
tions of these industrial trusts? How may these be protected 
and prohibited as legal rights and wrongs? 

It has been pointed out that the power of the trusts to crush 
efficient competitors is dependent to a large extent upon various 
kinds of personal discrimination, It will be profitable to see how 
the courts have dealt with this sort of thing in the case of the 
recognized public callings, since the establishment of any business 
as public in its nature depends in the last analysis upon the exist- 
ence of virtual monopoly. The rule requiring service to all who 
apply without discrimination against any, is founded upon the 
absolute necessity, as a social question, of preventing those who 
have control of the market from exercising that power to the dis- 
ruption of the industrial order. 

The promptness with which the courts act to prevent personal 
discrimination in the case of an admitted public employment is 
shown in a decision like Menacho v. Ward.) It was alleged by the 
complainant in that case that the defendants had announced gener- 
ally to New York merchants engaged in the Cuban trade that they 
must not patronize steamships which offered for a single voyage. 
The complainants, notwithstanding this warning, had shipped bya 
tramp steamer. They were thereupon notified that they had been 
placed on the black list; as a consequence of which act the de- 
fendants had been charged greater rates of freight than thos 


1 27 Fed. Rep. 529. 
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merchants had been charged who shipped exclusively by the 
defendants. 

Mr. Justice Wallace said: ‘ The defendants assume to discrimi- 
nate against the complainants, not because they do not furnish 
them a regular business, or a given number of shipments, or a cer- 
tain quantity of merchandise, to carry, but because they refuse to 
patronize the defendants exclusively. The vice of the discrimina- 
tion here is that it is calculated to coerce all those who have occasion 
to employ common carriers between New York and Cuba from 
employing such agencies as may offer. Its tendency is to deprive 
the public of their legitimate opportunities to obtain carriage upon 
the best terms they can. If it is tolerated it will result practically 
in giving the defendants a monopoly of the carrying trade between 
these places. Manifestly it is enforced by the defendants in order 
to discourage all others from attempting to serve the public as 
carriers between those places. Such discrimination is not only 
unreasonable, but is odious.” : 

In public businesses the law is thus flatly opposed to such dis- 
crimination in the open; it is equally opposed to such discrimina- 
tion under cover. One in public employment is not allowed to 
justify such acts on the ground of business policy when they are 
contrary to the public interest. Arrangements cannot be enforced 
to strengthen one’s own position when that involves a violation of 
public duty. An extreme case in point is Chesapeake Telephone 
Company v. Baltimore Telegraph Company. The telephone com- 
pany was operating under a license which bound it to give its 
service for delivery of messages to the Western Union Telegraph 
Company, but to refuse all competitors of the Western Union. 

Mr. Chief Justice Story said: ‘‘ The appellant is in the exercise 
of a public employment, and has assumed the duty of serving the 
public which is in that employment. In this case the appellant 
is an incorporated body, but it makes no difference whether the 
party owning and operating a telegraph line or a telephone ex- 
change be a corporation or an individual, the duty imposed, in 
respect to the public, is the same. It is the nature of the service 
undertaken to be performed that creates the duty to the public, 
and in which the public have an interest, and not simply the body 
that may be invested with power. The telegraph and telephone 
are important instruments of commerce, and their service as such 
has become indispensable to the commercial and business public. 
They are public vehicles of intelligence, and they who own or 
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control them can no more refuse to perform impartially the func- 
tions that they have assumed to discharge, than a railway company, 
as a common carrier, can rightfully refuse to perform its duty to 
the public. They may make and establish all reasonable and 
proper rules and reguiations for the government of their offices 
and those who deal with them, but they have no power to dis- 
criminate, and while offering to serve some, refuse-to serve others. 
The law requires them to be impartial, and to serve all alike, 
upon compliance with their reasonable rules and regulations.” 

The necessity of compelling those in public employment to serve 
without discrimination is thus apparent; it is no less obvious in 
every case of virtual monopoly. It seems to be an almost con- 
clusive argument for treating as public-service companies all great 
corporations that have established control of their market, that 
by no other law than that of public calling can the situation be 
met. In private calling factor’s agreements of this sort are sup- 
ported, which shows that the present conditions in the conduct of 
these great businesses have outgrown this law. . In public callings 
every such restrictive condition is void which points to this law 
as the way out. All of which has this further application: in 
private business this sort of competition is properly held fair; in 
_ public business it is properly held unfair. That it is the modern 
desire to protect the small manufacturers from such competition 
by the large manufacturers there can be no doubt to any one 
informed of present public opinion upon these questions. 

The law of public calling is thus a solution for the most desper- 
ate need in the present situation; it is also the way out for the 
only other necessity of the situation that is of first importance. 
In private business one may demand any price one may get; not 
so in public business, there only a reasonable price can be exacted. 
That there is danger of unreasonable prices in the present, is quite 
evident. Control of the market leads to power to put up price, 
power which unfortunately leads to action. No law can effectively 
deal with monopoly without the right to restrict to reasonable 
prices. The law governing the public services has that right. ; 


1 The following cases among others discuss the well-established rule against dis- 
crimination in public employment: Western Telegraph Co. v. Call Publishing Co., 181 
U.S. 92; Hays v. Penn. Co., 12 Fed. Rep. 309 ; Mobile vw. Brenville Water Co., 30 So. 
Rep. 445; Messenger v. Penn. R. R., 37 N. Y. L. 531; Root v. Long Is. R. R., 114 N. Y. 
300; Griffin v. Goldsboro Water Co., 112 N. C. 206; State v. Cincinnati R. R., 47 Oh. 
St. 130; Bailey v. Fayette Gas Co., 193 Pa. St. 175. 


hy 

ij 
q 
it 


244 HARVARD LAW REVIEW. 


With this difficult problem of the determination of the reason- 
able rate, the law of public calling is dealing with some success. 
The scientific nature of the subject is now beginning to be appre- 
hended. Elaborate rules are being framed; for at last the rights 
of both sides are appreciated. On the one hand the full right of 
the public to restrict a public service company to reasonable charges 
is recognized; on the other hand the corresponding right of the 
public service company to a fair return upon its capital is admitted. 
The case of Brymer v. Butler Water Company! shows how a 
late decision deals with this troublesome conflict of interests. 
A schedule of rates fixed by a water company came up for exam- 
ination under a statute which gave the court powers to revise. 

The method of the court in dealing with this schedule is shown 
in the opinion of Mr. Justice Williams: ‘The court is authorized 
to say: This charge is oppressive, you must decrease it. You 
are entitled to a charge that will yield a fair compensation to 
you, but you must not be extortionate. This leads us to the 
second question raised, viz.: by what rule is the court to deter- 
mine what is reasonable and what is oppressive? Ordinarily 
that is a reasonable charge or system of charges which yields a 
fair return upon the investment. Fixed charges and the costs of 
maintenance and operation must first be provided for, then the in- 
terests of the owners of the property are to be considered. They 
are entitled to a rate of return, if their property will earn it, not 
less than the legal rate of interest; and a system of charges that 
yields no more income than is fairly required to maintain the plant, 
pay fixed charges and operating expenses, provide a suitable sink- 
ing fund for the payment of debts, and pay a fair profit to the own- 
ers of the property, cannot be said to be unreasonable.” 

A company that is engaged in a public business is therefore 
entitled to a fair return upon its investment. This is true of a gas 
plant and water works; this would be true of the oil company 
and the steel corporation if the law of public callings were enforced 
against them. The law of public callings does not demand con- 
fiscation by any means; it only involves limitation at the most. 
But what is the true investment, and what is a fair return upon it? 
The law of public employment cannot deal effectively with this 
dangerous phase of the trust problem unless it is clear upon these 
points. It is common knowledge that in most cases the capital- 


1 179 Pa. St. 231. 
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ization of industrial trusts is double the actual amount ever invested 
in the enterprises consolidated. This sort of thing would not con- 
fuse the Supreme Court of the United States in the determination 
of the propriety of rates. Smyth v. Ames! makes that point clear. 
In that important case Mr. Justice Harlan said in part: “If a 
railroad corporation has bonded its property for an amount that 
exceeds its fair value, or if its capitalization is largely fictitious, it 
may not impose upon the public the burden of such increased 
rates as may be required for the purpose of realizing profits upon 
such excessive valuation or fictitious capitalization; and the appar- 
ent value of the property and franchises used by the corporation, 
as represented by its stocks, bonds, and obligations, is not alone 
to be considered when determining the rates that may be reason- 
ably charged. We hold, however, that the basis of all calculations 
as to the reasonableness of rates to be charged by a corporation 
maintaining a highway under legislative sanction must be the fair 
value of the property being used by it for the convenience of the 
public. And in order to ascertain that value, the original cost of 
construction, the amount expended in permanent improvements, 
the amount and market value of its bonds and stock, the present 
as compared with the original cost of construction, the probable 
earning capacity of the property under the particular rate prescribed 
by statute, and the sum required to meet operating expenses, are 
all matters for consideration, and are to be given such weight as 
may be just and right in each case. We do-not say that there 
may not be other matters to be regarded in estimating the value 
of the property. What the company is entitled to ask is a fair 
return upon the value of that which it employs for the public 
convenience. On the other hand, what the public is entitled to 
demand is that no more be exacted from it for the use of a public 
highway than the services rendered by it are reasonably worth.” 
Working out of the reasonable price according to the law of 
public employment as shown in these opinions will defeat even 
the most insidious attempts by the industrial corporations to exact 
from the general public while they have virtual control of the 
market more than a fair return for services rendered. The plea is 
often made that these great corporations are in truth capitalized at 
no more than their future earning capacity. Granted that this 
is the near truth, it is no argument against the right of the 


1 169 U. S. 466. 
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public in the matter. Indeed, if the validity of this argument in 
behalf of a company that had virtual monopoly was once ad- 
mitted, it would destroy all possibility of regulation, since the 
tighter the monopoly the higher the price, the higher the price the 
greater the earning capacity, the greater the earning capacity 
the larger the capitalization, the larger the capitalization the higher 
the price, — that would be the working out of it.! 

Plainly there is no safe basis for the determination of the 
rate except the actual investment. It may be urged that the 
result of this rule will be to give to the public the advantage of 
operation under monopolistic conditions, in particular the elimina- 
tion of the wastes of competition. The reply is that this is precisely 
the method that should be pursued in dealing with the trust 
problem. If the state permits monopoly it may demand in return 
that the monopolist serve at a reasonable price. This has always been 
the law of public callings when the statement of it is made with 
discrimination. No rate per ton, no price per cubic foot is reason- 
able in itself; it depends for its propriety upon whether by such 
charges the railroad company or the gas company in question 
will earn too much. In the same way the contention of the pro- 
moters of the trusts should be met by our law. It isnot an answer 
for the Standard Oil Company to point to the fact that upon the 
whole it has not advanced the price of kerosene above the price 
at which it would have been fixed from time to time had com- 
petitive conditions prevailed during the whole period. It is still 
open to the general public to point to the forty-eight per cent 
dividends in the last years, to say that these are the proofs of the 
contention that, notwithstanding, the price of kerosene has been 
too high during the whole period. 


X. 


It is not pretended that what has been suggested in this ar- 
ticle should be taken as established. It is put forth merely as a 
working hypothesis that a solution of the trust problem may be 
found in the law governing the public callings. That the opera- 


1 The following cases among others discuss the established rule restricting public- 
service companies to reasonable prices : Canada Southern Co. v. International Bridge, 
8 App. Cas. 723; Reagan v. Trust Co., 154 U. S. 362; Land Co. v. City, 174 
U. S. 739; So. Pacific Co. v. Commissioners, 78 Fed. Rep. 236; Milwaukee Railway 
v. Milwaukee, 87 Fed. Rep. 577 ; Gloucester Water Co. vy. Gloucester, 179 Mass. 365; 
Stevenson v. Great Northern Ry., 69 Minn. 353. 
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tions of these trusts have become of such public consequence as 
to affect them with a public interest is submitted for approval. That 
at least the greatest of these trusts have, in their control of their 
respective markets, so far an assured permanence from the conditions 
prevailing in their respective businesses, is stated subject to cor- 
rection. If these things are as asserted, it is urged that these 
_particular industrial corporations should be held public-service 
companies. It is not to be wished upon social grounds that the 
results of this industrial evolution should be swept away by pro- 
hibitions against these new conditions. It is rather to be desired 
upon economic grounds that these effective producers in their 


special fields should be turned to the common advantage. The - 


effectual regulation which may secure this general good, it is 
submitted, is to be found in the body of the law governing public 
employment, which requires, with elaborate detail for the enforce- 
ment of the general principles, that those who conduct a business 
in which the public has an interest serve all who apply without 
discrimination, for reasonable compensation, with adequate facili- 
ties. The enforcement of that law ought to accommodate all of 
the conflicting interests involved in this great issue. If this law 
of public employment could be enforced against the industrial 
trusts, it may be hoped, a solution would be found for the trust 
problem. 
Bruce Wyman. 
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THE TAXATION OF FOREIGN 
CORPORATIONS. 


aes jurisdiction of a state to levy taxes, like jurisdiction in — 

- general, depends in the last analysis on power. A state may 
lay a tax on anything from which it has power to exact payment. 
It may tax all persons domiciled within its territory, all property 
| situated within its territory, and all acts done within its territory. 
| As Mr. Justice Field said: ? 


“The power of taxation, however vast in its character and searching in 

its extent, is necessarily limited to subjects within the jurisdiction of the 
i state. These subjects are persons, property, and business. What- 
it ever form taxation may assume, whether as duties, imposts, excises, or 


licenses, it must relate to one of these subjects. It is not possible to 
conceive of any other, though, as applied to them, the taxation may be 
exercised in a great variety of ways. It may touch property in every 
if shape, in its natural condition, in its manufactured form, and in its vari- 
il ous transmutations. And the amount of the taxation may be deter- 
mined by the value of the property, or its use, or its capacity, or its 
productiveness. It may touch business in the almost infinite forms in 
i _ which it is conducted, in professions, in commerce, in manufactures, 
} and in transportation. Unless restrained by provisions of the Federal 
| Constitution, the power of the state as to the mode, form, and extent 
| of taxation is unlimited, where the subjects to which it applies are within 
q her jurisdiction.” 


A foreign corporation, being unable to leave in person the state 
of charter, and thus become domiciled in another state, cannot be 
la personally taxed; it can be taxed, therefore, only upon its prop- 
il erty within the taxing state, and upon its acts there done. 
A tax levied upon property outside the jurisdiction of the tax- 
i ing state is forbidden by the Fourteenth Amendment to the 
Constitution of the United States, as a taking of property without 
due process of law; and the question of jurisdiction to tax may. 
therefore always be raised. 

Let us now examine various classes of property and business, in 


1 State Tax on Foreign-Held Bonds, 15 Wall. 300. 
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order to determine the power of a state to tax a foreign corpora- 
tion upon them. 

A foreign corporation is liable to taxation in any state upon all 
its tangible property, real or personal, situated within the state.! 
The foreign corporation is to be treated like any other owner of 
taxable property. It is, of course, always a question whether a 
foreign corporation comes within the language of a statute which 
imposes a tax; for such statutes are often so phrased as to ex- 
clude foreign corporations. A statute subjecting “ non-residents ” 
to taxation on the sums invested in business includes foreign cor- 
porations;? while on the other hand a statute providing for 
taxation of personal estate in the city where the owner is an. 
“inhabitant” does not render the property of a foreign corpora- 
tion liable to taxation, since it is not an inhabitant of any place 
within the state.2 So where the cars of a railroad company were 
by statute taxable at the home office or principal place of busi- 
ness of the company, the cars of a foreign railroad company 
could not be taxed, since its principal place of business was outside 
the state.! 

Mere intangible property, not represented by a tangible security 
of value, is not in fact situated anywhere, or subject to any jurisdic- 
tion by reason of its sétus. It is, to be sure, often said that a chose 
in action has a situs with the debtor, or with the creditor; and 
courts are in hopeless confusion on the question whether the obli- 
gation should properly be held to be situated with the one or the 
other. But to assign place to an intangible and incorporeal thing 
is at most a mere fiction, upon which jurisdiction for taxation 
should not be founded. Such intangible property can be reached 
only through the owner and at his domicil, since it forms part of 
his property, and he may be taxed according to the amount of 
his property. 

But there is a growing tendency to assign certain kinds of intan- 
gible property to some sétus, and permit their taxation there. In 


1 W. U. Tel. Co. v. Texas, 105 U. S. 460; Atlantic & P. Tel. Co. v. Philadelphia, 
190 U. S. 160; Armour Packing Co. v. Savannah, 115 Ga. 140, 41 S. E. Rep. 237; 
Griggsry Const. Co. v. Freeman, 108 La. 435, 32 So. Rep. 399; Blackstone Mfg. Co. 
v. Blackstone, 13 Gray 488; Attorney-General v. Bay State Mining Co., 99 Mass. 148; 
Boston Loan Co. v. Boston, 137 Mass. 332; British Comm. L. Ins. Co. v. Commis- 
sioners, 31 N. Y. 32; People v. Barker, 141 N. Y. 118. 

2 People v. Barker, 141 N. Y. 118; People v. Feitner, 62 N. Y. Supp. 1107, 49 App. 
Div. 108. 

8 Boston Investment Co. v. Boston, 158 Mass. 461. 

* Appeal Tax Court of Baltimore v. Pullman P. C. Co., 50 Md. 452. 
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Adams Express Co. v. Ohio State Auditor,! Brewer, J. used this 
most suggestive and pregnant language: 


“In conclusion, let us say that this is eminently a practical age; that 
courts must recognize things as they are, and as possessing a value which is 
accorded to them in the markets of the world; and that no finespun theo- 
ries about sus should interfere to enable these large corporations, whose 
business is, of necessity, carried on through many states, from bearing in 
each state such burden of taxation as a fair distribution of the actual value 
of their property among those states requires.” 


Of intangible property which may be assigned a sétus for pur- 
poses of taxation, the clearest case is that of commercial securities. 
Stocks and bonds, and other mercantile securities of value in them- 
selves and salable, are treated like tangible property, being regarded 
as within the jurisdiction of the state in which they may be found. 
A foreign corporation is therefore taxable for all such mercantile 
securities owned by it within the state, including stocks, bonds, 
bank-notes, promissory notes of individuals, etc.2 So where by 
statute a foreign insurance company is required to deposit bonds 
with the state as a condition of doing business, the bonds may be 
taxed.8 

This has been carried so far that money deposited in a bank by 
the corporation or its agent, not for transmission to the home office 
but for use within the state, may, it is held, be taxed as property 
within the state.* 

One of the most important forms of intangible property so taxed 
is that employed in business. Capital employed in business within 
a state, in whatever form it is, may be reached by the state for 
purposes of taxation; and the greater portion of this business 
capital may be in an intangible form: good-will, claims receivable, 
etc., are assets of the business, and by the doctrine now prevailing 
are taxable at the place of business. 

Thus the Supreme Court of the United States has held that the 
intangible property of a foreign corporation, created by the acqui- 
sition of franchises and privileges within the state, may be taxed.® 
Mr. Justice Brewer said: 


1 166 U. S. 185. 

2 New Orleans v. Stempel, 175 U. S. 309; People v. Roberts, 49 N. Y. Supp. to, 
25 App. Div. 16. : 
8 Western Assur. Co. v. Halliday, r10 Fed. Rep. 259; People v. Home Ins. Co., 

29 Cal. 533; British Commercial Life Ins. Co. v. Commissioners, 31 N. Y. 32. 
* New Orleans v. Stempel, 175 U. S. 309; Blackstone v. Miller, 188 U. S. 189. 
5 Adams Exp. Co. v. Ohio State Auditor, 166 U. S. 185. 
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“Tt matters not in what this intangible property consists, — whether privi- 
leges, corporate franchises, contracts, or obligations. It is enough that it is 
property which, though intangible, exists, which has value, produces income, 
and passes current in the markets of the world. To ignore this intangible 
property, or to hold that it is not subject to taxation at its accepted value, 
is to eliminate from the reach of the taxing power a large portion of the 
wealth of the country. ... 

“‘ Suppose an express company is incorporated to transact business within 
the limits of a state, and does business only within such limits, and, for the 
purpose of transacting that business, purchases and holds a few thousands 
of dollars’ worth of horses and wagons, and yet it so meets the wants of the 
people dwelling in that state, so uses the tangible property which it pos- 
sesses, so transacts business therein, that its stock becomes in the markets — 
of the state of the actual cash value of hundreds of thousands of dollars. 
To the owners thereof, for the purposes of income and sale, the corporate 
property is worth hundreds of thousands of dollars. Does substance of 
right require that it shall pay taxes only upon the thousands of dollars of 
tangible property which it possesses? Accumulated wealth will laugh at 
the crudity of taxing laws which reach only the one, and ignore the other ; 
while they who own tangible property, not organized into a single produc- 
ing plant, will feel the injustice of a system which so misplaces the burden 
of taxation. ... 

“Where is the sé¢us of this intangible property? Is it simply where its 
_ home office is, where is found the central directing thought which controls 
the workings of the great machine, or in the state which gave it its cor- 
porate franchise ; or is that intangible property distributed wherever its 
tangible property is located and its work is done? Clearly, as we think, 
the latter. . . . The Southern Pacific Railway Company is a corporation 
chartered by the state of Kentucky; yet, within the limits of that state, it 
is said to have no tangible property, and no office for the transaction of 
business. The vast amount of tangible property which, by lease or other- 
wise, it holds and operates, and all the franchises to do which it exercises, 
exist and are exercised in the states and territories on the Pacific slope. 
Do not these intangible properties, — these franchises to do, — exercised in 
connection with the tangible property which it holds, create a substantive 
matter of taxation to be asserted by every state in which that tangible 
property is found?” ° 


It has been thought worth while to quote at length from this 
opinion, because in it is expressed, more forcibly perhaps than any- 
- where else, a distinct tendency of the law; a tendency which is 
likely to lead to novel methods of taxing “ values,” to use a mer- 
cantile term, rather than property in the legal sense. To the 
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extent of taxing the value of a business at the place where it is 
carried on, the law is already settled. . 

On this principle choses in action, whether book accounts, 
promissory notes, or other credits due in the regular course of 
business carried on by a foreign corporation within a state are © 
taxable. 

So the good-will of a business, the result of exercising the 
corporate franchise and carrying on business within the state, is 
taxable there.2, So too it would seem that the franchise of a 
foreign corporation to do business within a state may be taxed 
there as property. 

But if the business carried on in New York is merely the coi- 
lection and distribution of dividends on the stock of another 
foreign corporation, the corporation, though carrying a large 
balance at all times in a New York bank, cannot be said to be 
employing capital within the state and is not taxable. And when 
this intangible property is a franchise for a ferry granted by 
another state, which is regarded as an incorporeal hereditament, 
it cannot be included in any scheme of taxation, for it is without 
the state.® 

Where this intangible property results from the entire business 
carried on in several states, it is obvious that one of these states 
cannot claim the whole of the property as taxable. The proper 
proceeding in that case is to tax that proportion of the whole 
amount which the amount of business done within the state bears 
to the total amount of business.® 


1 London, etc., Bk. v. Block, 117 Fed. Rep. 900; Armour Packing Co. v. Savannah, 
115 Ga. 140, 41 S. E. Rep. 237 ; Hubbard v. Brush, 61 Oh. St. 252, 55 N. E. Rep. 829; 
People v. Barker, 48 N. Y. Supp. 553, 23 App. Div. 524; People v. Barker, 53 N. Y 
Supp. 921, 31 App. Div. 263; Jesse French Piano & Organ Co. v. Dallas, Tex. Civ. 
App., 61S. W. Rep. 942. See contra, Liverpool, etc., Ins. Co. v. Assessors, 44 La. 
Ann. 760, 11 So. Rep. 91. 

2 People v. Roberts, 159 N. Y. 70, 53 N. E. Rep. 685; People wv. Roberts, 55 N. Y. 
Supp. 317, 37 App. Div. 1. But see contra Hart v. Smith, 159 Ind. 182, 64 N. E. Rep. 
661 (semdle). 

8 London, etc., Bank v. Block, 117 Fed. Rep. 900; Oakland Sugar Mill Co. v. Fred 
W. Wolf Co., 118 Fed. Rep. 239. 

4 People v. Roberts, 154 N. Y. 1, 47 N. E. Rep. 974. 

5 Louisville & J. Ferry Co. v. Kentucky, 188 U. S. 385. 

6 W. U. Tel. Co. v. Mass., 125 U. S. 530; Massachusetts vw. W. U. Tel. Co., 141 
U. S. 40; Adams Exp. Co. v. Ohio, 166 U. S. 185; New York v. Roberts, 171 U. S. 
658; W. U. Tel. Co. v. Missouri, 190 U.S. 412; People v. Roberts, 152 N. Y. 59, 46 
N. E. Rep. 161; Commissioners v. Old Dominion S. S. Co., 128 N. C. 558, 39 S. E. 
Rep. 558; Com. v. Standard Oil Co., ror Pa. St. 119. 
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Under the New York Statute taxing foreign corporations pn 
their “ franchise or business” on the basis of the amount of capital 
stock used within the state, the actual and not the par value of the 
stock is the amount to be assessed. 

It is to be noticed that such a tax may include a tax upon 
tangible property. In that case if the tangible property has al- 
ready been taxed as such in the same state, the tax on the business 
might to that extent be invalid as double taxation? 

While double taxation in the same state is forbidden by the 
constitutions of most states and by the Fourteenth Amendment 
to the Constitution of the United States, there is nothing to 
prevent the same property being taxed by as many states as - 
can get power over it. Thus the property and franchises of a 
corporation may be held and exercised in several states; and the 
value of them gives to the shares of stock their entire value. 
These shares may be in one state while the owner is domiciled 
in another. If all these states are different, the same property 
may be taxed four times without infringing the Constitution; the 
constitutional limitations extend only to double taxation in the 
same jurisdiction.® “No doubt it would be a great advantage to 
the country and to the individual states if principles of taxation 
could be agreed upon which did not conflict with each other, and 
a common scheme could be adopted by which taxation of sub- 
stantially the same property in two jurisdictions could be avoided. 
But the Constitution of the United States does not go so far.” * 
Double taxation of this sort, however unjust, cannot be declared 
illegal unless it is contrary to some express constitutional provision 

Corporate stocks and bonds, therefore, though their intrinsic 
value is derived entirely from the property owned by the company 
and taxed as its property, may be themselves taxed in another state.® 
The stockholder or bondholder may be taxed at his domicil on the 
value of his securities, though the company be a foreign one ; 7 and, 


1 People v. Knight, 173 N. Y. 255, 65 N. E. Rep. 1102. 
2S, W. Tel. & Tel. Co. v. Merschudt (Tex. Civ. App.), 65 S. W. Rep. 381. 
8 Sturges v. Carter, 114 U. S. 511; San Francisco v. Fry, 63 Cal. 470. 
4 McKENNA, J., in Kidd v. Alabama, 188 U. S. 730, 732. 
5 Griggsry Const. Co. v. Freeman, 108 La. 435, 32 So. Rep. 399; State v. Branin, 
3 Zab. 484; Dyer v. Osborn, 11 R. I. 321. 
6 Greenleaf v. Board of Review, 184 Ill. 226, 56 N. E. Rep. 295; Seward v. Rising 
Sun, 79 Ind. 351; State v. Branin, 3 Zab. 484; Dyer v. Osborn, 11 R. I. 321. 
- 1 Kidd v. Alabama, 188 U. S. 730, affirming State v. Kidd, 125 Ala. 413, 28 So. 480; 
Greenleaf v Board of Review, 184 Ill. 226, 56 N. E. Rep. 295; Seward v. Rising Sun, 
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as has already been seen, these securities may also be taxed where 
they are held, though it is apart from the domicil of the owner. 
But the corporation itself cannot be taxed on the shares and bonds, 
since it is not the owner. In the case of bonds the owner cannot 
be taxed by the state of charter if the securities are not there nor 
the owner domiciled there; since the property which the securi- 
ties are deemed to be when they are separately taxed is not there.! 
“Debts owing by corporations, like debts owing by debtors, are 
not property of the debtors in any sense. . . . All the property 
there can be in the nature of things in debts of corporations 
belongs to the creditors, to whom they are payable, and follows 
their domicil, wherever that may be. . . . The bonds issued by 
the railroad company in this case are undoubtedly property, but 
property in the hands of the holders, not property of the obligors. 
So far as they are held by non-residents of the state, they are 
property beyond the jurisdiction of the state.” 2 

It would seem that the same doctrine should be held in the case 
of stock, and that the owner could be taxed on stock away from 
his domicil only in some place where the certificates were kept. 
And it is so held in some cases. But the Supreme Court of the 
United States has held that shareholders are taxable where the 

corporation is situated; Waite, C. J., saying: * “A share of bank 
- stock may be in itself intangible, but it represents that which is 
tangible. It represents money or property invested in the capital 
stock of the bank. That capital is employed in business by the 
bank, and the business is very likely carried on at a place other 
than the residence of some of the shareholders. The shareholder 
is protected in his person by the government at the place where 
he resides; but his property in this stock is protected at the place 
where the bank transacts his business. If he were a partner in a 


79 Ind. 351; Great Barrington v. County Commrs., 16 Pick. 572; State v. Bentley, 
3 Zab. 532; Newark City Bank v. Assessor, 30 N. J. Law 13; Lander v. Burke, 65 
Oh. St. 532, 63 N. E. Rep. 69; McKeen v. Northampton County, 49 Pa. St. 519; 
Whitesell v. Northampton County, 49 Pa. St. 526. But see contra Smith v. Exeter, 
37 N. H. 556. 

1 State Tax on Foreign-Held Bonds, 15 Wall. 300. 

2 FIELD, J., in State Tax on Foreign-Held Bonds, supra. 

8 San Francisco v. Mackey, 22 Fed. Rep. 602 ; Railroad v. Commrs., 91 N. C. 454; 
Union Bank v. State, 9 Yerg. 490. 

* Tappan v. Merchants’ Nat. Bank, 19 Wall. 490, 503. In Jermain v. R. R., 91 
N. Y. 483, 492, EARL, J., expressed the same idea: “A share of stock repre- 
sents the interest which the shareholder has in the capital and net earnings of the 
corporation.” 
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private bank doing business at the same place, he might be taxed 
there on account of his interest in the partnership. It is not easy 
to see why, upon the same principle, he may not be taxed there on 
account of his stock in an incorporated bank. His business is there 
as much in the one case as in the other. He requires for it the 
protection of the government there, and it seems reasonable that 
he should be compelled to contribute there to the expenses of 
maintaining the government.” 

The same doctrine has been held in New York! as to the Trans- 
fer Tax Act, which taxed succession on death. In Matter of 
Bronson Gray, J., thus explained the difference between bonds 
and stock in this respect :? 


“ The attitude of a holder of shares of capital stock is quite other than that 
of aholder of bonds towards the corporation which issued them. While the 
bondholders are simply creditors, whose concern with the corporation is 
limited to the fulfilment of its particular obligation, the shareholders are 
persons who are interested in the operation of the corporate property and 
franchises, and their shares actually represent undivided interests in the 
corporate enterprise. . . . That right as a chose in action must necessarily 
follow the shareholder’s person ; but that does not exclude the idea that 
the property as to which the right relates, and which is, in effect, a distinct 
interest in the corporate property, is not within the jurisdiction of the state 
for the purpose of assessment upon its transfer through the operation of any 
law, or of the act of its owner.” 


But it is submitted that the supposed distinction between bonds 
and stock in this respect does not exist. It is true, as has been 
seen, that the owner is taxable upon the capital and proceeds 
of a business where that business is carried on, and that a partner 
in a firm is therefore taxable on the value of the firm business 
where the firm acts; and that in many ways the shareholder in a 
private corporation is like a partner. But the very difference in 
their legal position should lead to a difference in taxation. The 
partner is taxed on the business of the firm because he is the legal 
representative of the business; there is no one else to tax. The 
tax paid by the partners is the tax and the only tax on the firm. 
But the corporation, being a legal entity, is itself, as has been 
seen, taxed upon the business done; to tax the stockholders also 


1 Matter of Bronson, 150 N. Y. 1, 44 N. E. Rep. 707; J re Cushing’s Estate, 82 
N. Y. Supp. 795, 40 Misc. 505. 
2 At p. 8. 
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upon it is to tax the very same thing twice. The legal interest 
of the partner in the business is that of owner: the legal interest 
of the stockholder is not that of owner but of creditor; to him 
is due from the corporation a share of the net profits. His claim 
is a personal one against the corporation; like the bondholder, he 
has only a chose in action, and no direct legal interest in the 
business. | 
In the case of a transfer tax it would seem that the state of 
charter might tax the privilege to the new owner of the certificate, 
whether upon death or by transfer zu/er vivos, to be registered as 
stockholder on the books of the company; and it has been sug- 
gested that this right would support the New York Transfer Tax 
Act so far as it might be enforced at the time of transfer on the 
books of the company.! But that particular tax appears to be 
rested on the power of the state to tax actual property within its 
jurisdiction,? and the tax is therefore open to the criticism just 
made. 
_ In order that a chattel may be taxed in a state it must have not 
only a momentary situs there, but it must be fixed there with some 
degree of permanence. Thus property merely in transit through 
the state may not be taxed; nor may a vessel, not registered 
within a state, which merely touches at its ports. But if the 
chattel remains within the state for a sufficient time to become 


1 For this sound and ingenious suggestion I am indebted to my colleague Mr. 
Donham. 

2 See the language of GRAY, J., on p. 6. 

8 Kelley v. Rhoads, 188 U.S. 1; Standard Oil Co. v. Bachelor, 89 Ind. 1 ; Conley 
v. Chedic, 7 Nev. 336; Robinson v. Longley, 18 Nev. 71. 

4 Hays v. Pacific Mail S. S.Co.,17 How. 596; St. Louis v. Ferry Co., 11 Wall. 423; 
Morgan v. Parham, 16 Wall. 471; Johnson v. DeBary-Baya Merchants’ Line, 37 Fla. 
499, 19 So. Rep. 640; Roberts v. Charlevoix, 60 Mich. 197; S. v. Haight, 30 N. J. Law 
428. It is interesting to compare with this doctrine of the common law the language of 
the German Reichsoberhandelsgericht in Mahler v. Schirmer, 6 Entsch. des R. O. H. G. 
80, s. C. translated 2 Beale’s Cases on Conflict of Laws 190: “The Saxon judge may 
therefore be in a position to subject to the claims of his local law the decision of law- 
suits about movables; but the admissibility of such subjection always depends on the 
actual assumption that the things have come within the jurisdiction of the Saxon law. 
The things must be situated within Saxony. But the momentary position is not entirely 
decisive ; there are things which are constantly changing their position without thereby 
losing their legal relation to the place from which they started. This is especially true 
of the most important instruments of transportation, ships, and railroad trains. Dur- 
ing their journeys they touch at foreign places only in passing, with the intention of 
returning to the place where their legal relations are situated. The recognition of this 
place of departure as the place that governs their legal relations seems to be en- 
joined by practical necessity.” 
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part of the whole body of property there, incorporated with the 
chattels of the state, it may be taxed though it is to be sent out 
of the state later. Thus property bought within the state. for 
export but not yet in transit may be taxed. So it has been held 
that a contractor’s outfit, consisting of mules, scrapers, etc., to be 
used for several months in constructing a railroad bed was suffi- 
ciently fixed within the state to be taxed.2, Where however a 
number of chattels, like boats or railroad cars, owned by the same 
owner, are constantly coming into and going out of a state, the 
state rts lay a tax proportionate to the average number in the 
state8 

Since a foreign corporation may be allowed to do business in a 
state upon conditions, the payment of a sum of money may be > 
made a condition; and this may in form be the payment of a tax 
greater than or different from that paid by a domestic corporation. 
Such a tax is valid. It is not properly an exercise of the power 
to tax property, but is a license fee paid for the privilege of enter- 
ing the state, and is a necessary deduction from the right abso- 
lutely to exclude the foreign corporation. Upon a similar principle 
the exaction of a fee for filing a certificate of incorporation is not 
a tax; nor is a fee for filing an annual report.® 

In most state constitutions or statutes there is a provision that 
all taxes shall be uniform or equal. This does not prevent a dis- 
crimination against foreign corporations by way of exacting a 
license fee for the privilege of doing business in the state; but the 


1 Diamond Match Co. v. Ontonagon, 188 U.S. 82; Standard Oil Co. v. Combs, 
96 Ind. 179; Carrier v. Gordon, 21 Oh. St. 605., See also Blackstone v. Miller, 188 
U. S. 189. 

2 Griggsry Const. Co. v. Freeman, 108 La. 435, 32 So. Rep. 399. _ 

8 Pullman’s Palace Car Co. v, Pennsylvania, 141 U. S. 18. See infra, p. 260. 

* Ducat v. Chicago, 10 Wall. 410; Liverpool Ins. Co v. Mass., 10 Wall. 566; Pem- 
bina Mining Co. v. Pa., 125 U. S. 181 ; Maine v. Grand Trunk Ry., 142 U. S. 217; Horn 
Silver Mining Co. v. New York, 143 U. S. 305; New York v. Roberts, 171 U. S. 658; 
Manchester Fire Ins. Co. v. Herriott, 91 Fed. Rep. 711 ; Goldsmith v. Home Ins. Co., 
62 Ga. 379; Ducat v. Chicago, 48 Ill. 172; W. U. Tel. Co. v. Lieb, 76 Ill. 172; Com. 
v. Milton, 12 B. Mon. 212; Pheenix Ins. Co. v. Com., 5 Bush 68; State v. Ins. Co. of 
North Amer., 115 Ind. 257 ; Blackmer v. Royal Ins. Co., 115 Ind. 291; State v. Lothrop, 
10 La. Ann. 398; State v. Fosdick, 21 La. Ann. 434; State v. Hammond Packing Co., 
34 So. Rep. 368; Atty.-Gen. v. Bay State Mining Co., 99 Mass. 148; Ex parte Cohn, 
13 Nev. 424; Tatem v. Wright, 3 Zab. 429; People v. Fire Assoc. of Phila., 92 
N. Y. 311; Fire Dept. v. Noble, 3 E. D. Smith 440; W. U. Tel. Co. v. Mayer, 28 
Oh. St. 521 ; Southern Gum Co. v. Laylin, 66 Ohio St. 578, 64 N. E. Rep. 564; Slaughter 
v. Com., 13 Gratt. 767; Fire Dept. of Milwaukee v. Helfelstein, 16 Wis. 136. 

5 Ashley v. Ryan, 153 U. S. 436. 

§ Southern Gum Co. v. Laylin, 66 Oh. St. 578, 64 N. E. Rep. 564. 
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* same license fee must be exacted from all corporations of the same 
class.1_ And such a license fee does not come within the provision 
of the constitution that taxation must be for revenue only.2 Of 
the nature of the imposition of a license fee is the provision that an 
agent of a foreign corporation shall be responsible for the tax 
assessed upon it.® 

Not only may a license fee be exacted for allowing the foreign 
corporation to do business, but a direct tax may be laid (in the 
absence of constitutional restriction) upon the proceeds of the busi- 
ness. Thus an insurance company may be taxed upon the amount 
of premiums received within the state.* 

The preceding are the cases in which a state has jurisdiction to 
tax property and business; and in the case of foreign corporations 
not especially favored by the constitution a state may properly lay 
any such tax. But the power to regulate interstate commerce 
being lodged in Congress, a state legislature can lay no tax ona 
foreign corporation engaged in interstate commerce if the tax 
amounts to a regulation of such commerce. It is necessary there- 
fore to re-examine the cases already considered with a view to the 
constitutional limitations. 

It is clear that any tax levied upon a foreign corporation engaged 
in interstate commerce impedes its efficiency, and to that extent 
interferes with commerce. This may of course render the tax un- 
constitutional, but it does not necessarily do so. In the words of 
Field, J., in The Delaware Railroad Tax: § 


“The tax imposed by the act in question affects commerce among the 
states and impedes the transit of persons and property from one state to 
another just in the same way and in no other that taxation of any kind 
necessarily increases the expenses attendant upon the use or possession of 
the thing taxed. That taxation produces this result of itself constitutes no 
objection to its constitutionality.” 


1 Manchester Fire Ins. Co. v. Herriott, 91 Fed. Rep. 711; American Refrig. Trans. 
Co. v. Adams, 28 Col. 119, 63 Pac. Rep. 410; People v. Thurber, 13 Ill. 554; Walker 
v. Springfield, 94 Ill. 364; Home Ins. Co. v. Swigert, 104 Ill. 653; State v. Ins. Co. 
of North America, 115 Ind. 257; Phoenix Ins. Co. v. Welch, 29 Kan. 672; State v. 
Hammond Packing Co., 34 So. Rep. 368; Zx parte Cohn, 13 Nev. 424; W. U. Tel. 
Co. v. Mayer, 28 Oh. St. 521; Germania Life Ins. Co. v. Com., 85 Pa. St. 513; 
Slaughter v. Com., 13 Gratt. 767; Blue Jacket Consol. Copper Co. v. Scherr, 50 W. Va. 
533, 40 S. E. Rep. 514; Fire Department of Milwaukee v. Helfelstein, 16 Wis. 136. 

2 Goldsmith v. Home Ins. Co., 62 Ga. 379. 

8 State v. Sloss, 83 Ala. 93. 

# Liverpool Ins. Co. v. Massachusetts, 10 Wall. 566; McNall v. Met. Life Ins. Co., 
65 Kan. 694, 70 Pac. Rep. 604. 
§ 18 Wall. 206. 
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--The land and chattels of a corporation engaged in interstate 
commerce may always be taxed without infringing the constitu- 
tional provision! And this is true even if the property is used 
to facilitate interstate commerce, like the rolling stock of a rail- 
road,? or cabs maintained by the railroad for the use of interstate 
passengers.’ 

It has been seen that property in actual transit through a state 
cannot be taxed; but where the property is used.for interstate or 
foreign commerce a tax levied on it before or after actual transit 
is unconstitutional. Thus property just imported into a state, and 
still in the form in which it was imported, cannot be taxed, asa 
tax would be an interference with interstate commerce. ‘Goods — 
imported do not lose their character as imports and become in- 
corporated into the mass of property of the state, until they have 
passed from the control of the importer or been broken up by him 
from their original cases. Whilst retaining their character as 
imports, a tax upon them, in any shape, is within the constitu- 
tional prohibition.”* For the same reason it is unconstitutional to 
tax chattels held in the state awaiting export. Goods lying ready 
for immediate shipment into another state are therefore not tax- 
able. But if the goods have arrived and are prepared for imme- 
diate use they may be taxed. “The coal had come to its place 
of rest, for final disposal or use, and was a commodity in the 
market of New Orleans. It might continue in that condition for a 
year or two years, or only fora day. It had become a part of the 
general mass of property in the state, and as such it was taxable 
for the current year as all other property in the city of New Orleans 
was taxable.”” . So if it is awaiting shipment, not immediate, but 


1 Morgan v. Parham, 16 Wall. 471; Transp. Co. v. Wheeling, 99 U. S. 273; Ferry 
Co. v. East St. Louis, 107 U. S. 365; Atlantic & P. Tel. Co. v. Philadelphia, 190 U.S. 
385, and cases cited. 

2 Marye v. B. & O, Ry., 127 U.S. 117; A. & P. Ry. v. Lesueur (Ari.), 19 Pac. Rep. 
157; Carlisle v. P. P. C. Co., 8 Col. 320. 

8 People v. Knight, 171 N. Y. 354, 64 N.E. Rep. 152. 

* FIELD, J., in Low v. Austin, 13 Wall. 29, 34. This case rests in part on the con- 
stitutional prohibition on the states to lay a tax on imports; and in a case where the 
property has been brought from another state the property is taxable at an earlier 
moment. See the distinction made in Brown v. Houston, 114 U. S. 622; Pittsburg, 
etc., Coal Co. v. Bates, 156 U. S. 577. 

5 Ogilvie v. Crawford Co., 7 Fed. Rep. 745; Blount v. Munroe, 60 Ga. 61; State v. 


’ Carrigan, 39 N. J. Law 35. 


6 Brown v. Houston, 114 U. S. 622; Pittsburg, etc., Coal Co. v. Bates, 156 U. S. 


1 FIELD, J., in Pittsburg, etc., Coal Co. v. Bates, 156 U. S. 577, 589. 
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at some time in the future.1_ Whether the time for immediate ship- 
ment has come is not always easy to determine. The best guide 
for the determination of the question is in the language of Brad- 
ley, J., in Coe v. Errol: ? “When the products of the farm or the 
forest are collected and brought in from the surrounding country 
to a town or station serving as an entrepét for that particular 
region, whether on a river or a line of railroad, such products are 
not yet exports; nor are they in process of exportation, nor is ex- 
portation begun until they are committed to the common carrier 
for transportation out of the state to the state of their destination, 
or have started on their ultimate passage to that state. Until then 
it is reasonable to regard them as not only within the state of their 
origin, but as a part of the general mass of property of that state, 
subject to its jurisdiction, and liable to taxation there if not taxed 
by reason of their being intended for exportation, but taxed with- 
out any discrimination in the usual way and manner in which such 
property is taxed in the state.” : 

Whether railroad cars used upon a railroad in more than one 
state may constitutionally be taxed has been much argued. It 
was held in Pickard v. Car Co.’ that a tax of fifty dollars on each 
car so used could not be imposed for the privilege of running 
the car through the state; but this was a tax on the business of 
commerce, not on the property. In Marye v. R. R- there was a 
strong dictum to the effect that a state might probably tax such 
cars by proper legislation. Finally in Pullman’s Palace Car Co. 
v. Pennsylvania® the question was decided. The car company, an 
Illinois corporation, had been taxed, according to a statute of 
Pennsylvania, upon such proportion of its capital stock as the 
miles of road upon which its cars were run in Pennsylvania bore 
to the whole number of miles of road upon which its cars were 
run. It was held by a majority of the court that cars run upon 
roads in Pennsylvania were situated in that state for the purpose 
of taxation, and that this was a proper way in which to tax the 
property of the company in such cars. There was a vigorous 
dissent.® 


1 Diamond Match Co. v. Ontonagon, 188 U. S. 82. 2 116 U.S. 517, 525. 

8 117 U.S. 34. 127 U.S. 117, 123. 

§ 141 U.S. 18. Ace. Union Ref. Transit Co. v.. Lynch, 177 U. S. 149; State v. 
Canda C. C. Co., 85 Minn. 457, 89 N. W. Rep. 66. Pewwiys Central R. R. v. State 
Board of Assessors, 49 N. J. Law. 

§ The dissenting justices took the ground that no > single car was permanently in 
Pennsylvania, and the sétus of the cars was therefore no more in Pennsylvania than the 
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A tax proportioned to the number of passengers transported or 
freight carried is clearly a tax on commerce, and is bad; and so 
is a tax on messages sent or received beyond the limits of the 
state. If the effect of the state statute is to impose such a tax, 
the exact form of it is immaterial, A New York statute pro- 
vided that the master of every vessel entering New York should 
either pay a small fee or enter into a bond for each passenger 
brought into the state. This was held to be unconstitutional.’ 

How far a tax upon the receipts of a corporation from interstate 
business may be taxed has not been altogether clear on the au- 
thorities. In 1873 the Supreme Court in the case of the State 
Tax on Railway Gross Receipts held that such a tax was valid# . 
But in a later case the authority of this case was shaken. The 
case was distinguished from the State Tax on Railway Gross Re- 
ceipts on two grounds: first, that in the earlier case the corpora- 
tion taxed was a domestic corporation, but in the case at bar a 
foreign corporation; second, that in the case at bar the receipts 
taxed had never come into Michigan and there been mingled with 
the other property of the company. The tax was held invalid. 
This decision was followed, and the case of the State Tax on 
Railway Gross Receipts expressly disapproved, in Philadelphia 
Steamship Co. v. Pennsylvania,® where the state which char- 
tered the corporation for interstate carriage attempted to tax 
the gross receipts, and the tax was held invalid. This case 
in turn was followed in Ratterman v. W. U. Tel. Co.,’ in which 
it was attempted to tax the gross receipts of an interstate 


situs of a ferry-boat or other vessel is in the state at the shore of which it may touch. 
Hays v. S. S. Co., 17 How. 596; Morgan v. Parham, 16 Wall. 471; Transp. Co. v. 
Wheeling, 99 U. S. 273. The whole capital stock might be taxed in Illinois; and in 
this case the same property would therefore be taxable twice. W.U. Tel. Co. v. 
Mass., 125 U. S. 530, was distinguished on the ground that the property there taxed 
was fixed in the state of Massachusetts. 

1 The Passenger Cases, 7 How. 283; Crandall v. Nevada, 6 Wall. 35; Case of 
State Freight Tax, 15 Wall. 232; Erie Ry. v. New Jersey, 31 N. J. Law 531. 

2 Telegraph Co. v. Texas, 105 U. S. 460. 

8 Henderson v. Mayor of New York, 92 U. S. 259. MILLER, J., said: “To require 
a heavy and almost impossible condition to the exercise of this right [of landing pas- 
sengers], with the alternative of payment of a small sum of money, is, in effect, to 
demand payment of that sum.” 

4 State Tax on Railway Gross Receipts, 15 Wall. 284: followed in W. U. Tel. Co. 


» Mayer, 28 Oh. St. 521; W. U. Tel. Co. v. Com., 110 ies St. 405, 


5 Fargo v. Michigan, 121 U. S. 230. 
6-122 U.S. 326. 
1 127 U.S. 411. Accord Ind. v. P. P. Car Co., 11 Biss. 561. 
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telegraph company; and it has been approved in several: later 
cases.} 

But in Maine v. Grand Trunk Ry. the majority of the court 
reached a conclusion which seems to be opposed to the earlier 
cases. A statute of Maine required that every corporation, person, 
or association operating a railroad in the state should pay an 
annual excise tax for the privilege of exercising its franchises in 
the state. The amount of the tax was to be ascertained as follows : 
the gross receipts were to be divided by the number of miles of 
road operated, and the resulting average, multiplied by the number 


- of miles operated within the state, was to be the basis of taxation. 


This statute was held not to be opposed to the Constitution of the 
United States. Field, J., who delivered the opinion of the court, 


. said that the tax was expressly declared to be, and was, an excise 


tax for the privilege of exercising its franchises within the state of 
Maine; that it might be enacted, since the state had the right to 
exclude the corporation if a foreign one or refuse it the franchises 
if a domestic one; and that it was not a regulation of commerce, 
because it was not a direct tax on the receipts.® 

This case also has been many times cited with approval. Some 
of the points apparently decided in it, however, can hardly be 
supported. The ground seemingly taken by the majority, that 
the tax might be supported as an excise tax for the privilege of 
coming into the state, is certainly unsound; for later as well as 
earlier cases agree that a state cannot exclude from its territory 
a corporation or an individual engaged in interstate commerce or 
in the service of the national government.* But the authority of 


1 See Norfolk & W. R. R. v. Pa., 136 U. S. 114; Crutcher v. Ky., 141 U. S. 47. 

2 142 U. S. 217. 

8 The opinion was given by FIELD, J. BRADLEY, HARLAN, LAMAR, and Brown, JJ., 
dissented. 

* “Only two exceptions or qualifications have been attached to it [the right of a 
state to exclude a foreign corporation] in all the numerous adjudications in which the 
subject has been considered, since the judgment of this court was announced more 
than half a century ago in Bank v. Earle, 13 Pet. 519. One of these qualifications is 
that the state cannot exclude from its limits a corporation engaged in interstate or 
foreign commerce, established by the decision in Pensacola Telegraph Co. v. Western 
Union Telegraph Co., 96 U.S. 112. The other limitation on the power of the state is 
where the corporation is in the employ of the general government, —an obvious excep- 
tion, first stated, we think, by the late Mr. Justice Bradley in Stockton v. Railroad Co., 
32 Fed. Rep. 9, 14.” Frexp, J. (who delivered the opinion in Maine v. Grand Trunk 
Ry.), in Horn Silver Mining Co. v. New York, 143 U. S. 305. 

“A state cannot exclude from its limits a corporation engaged in interstate or 
foreign commerce, or a corporation in the employment of the general government, 
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the case being recognized, some more tenable ground must be 
found on which to place the decision. It will probably be found 
in the later case of Postal Telegraph Cable Co. v. Adams.!. A statute 
1 of Mississippi laid upon all telegraph companies, domestic as well 
as foreign, a tax for the privilege of carrying on their business, 
graduated in each case upon the amount of property in miles and 
its value; and exempted them from all other taxation. It was 
found in the case that the burden of this tax was less than the 
ordinary tax on the same amount of property. The court said 
that although a franchise tax upon a corporation engaged in inter- 
state commerce is invalid, and although this purported to be a 
franchise tax, yet the substance rather than the shadow was to be . 
looked at. This tax was in lieu of another tax on property, and 
did in fact stand for a tax on the intangible property within the 
state, and it was therefore valid. And this same reasoning was 
applied in sustaining a “ franchise” tax which was calculated upon 
the basis of the intangible property as well as the tangible property 
within the state,? and on the same principle it has been held in the . 
converse case that, though the statute recites that the tax is in lieu 
of an ad valorem tax on property of the company located within 
the state, it is, if it exceeds the amount which could properly be lev- 
ied under the property tax law, void as a regulation of commerce.® 

. Where a tax is laid upon such part of the receipts of an inter- 
state carrier as are derived solely from business within the state, it 
is of course valid. And so also is a license tax applied solely to 
business carried on by railroads exclusively within the borders of 
a state. And it has been held that a tax assessed to a telephone 
company doing business within the state of seventy-five cents on 
every instrument in use, was, if the company was doing some 
intra-state business, valid as to those instruments used in such 
business.® 


either directly in terms or indirectly by the imposition of inadmissible conditions. 
Nevertheless the state may subject it to such property taxation as only incidentally ; 
affects its occupation, as all business, whether of individuals or corporations, is affected 
by common governmental burdens.” FULLER, C. J., in Postal Tel. Cable Co. v. Adams, 
155 U.S. 688. For full collection of authorities see Atl. and Pac. Tel. Co. v. Phila., 
190 U. S. 160. 

1 155 U. S. 688, followed in W. U. Tel. Co. v. Taggart, 163 U. S. 1; Adams Exp. 
Co. v. Ohio State Auditor, 165 U. S. 194. 

2 Adams Express Co. v. Kentucky, 166 U. S. 171. 

8 Postal Tel. Cable Co. v. Richmond, 3 Va. Sup. Ct. Rep. 39, 37 S. E. Rep. 789- 

4 Pacific Express Co. v. Leibert, 142 U. S. 339. | 

5 Nashville, C. & St. L. Ry. v. Ala. City, 134 Ala. 414, 32 So. Rep. 731. 

6 State v. Rocky Mt. Bell Tel. Co., 27 Mont. 394, 71 Pac. Rep. 311. 
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It was held in the time of Chief Justice Chase that a license fee 
laid equally upon all express companies and railroad companies 
doing business beyond the state was not an unconstitutional regu- 
lation of commerce.! But this case was overruled later; and it is 
now established that no state can compel a corporation by taxation 
to pay for the privilege of engaging in interstate commerce? Thus 
it has been decided that a tax of fifty dollars on each car run by a 
foreign corporation through a state for the privilege of so running 
them is an unconstitutional regulation of commerce ;® that a license 
tax on the establishment of an agency of a foreign corporation which 
is engaged in interstate commerce is an unconstitutional tax ;* and 
that a statute requiring a foreign express company engaged in in- 
terstate commerce to pay a license fee and deposit a statement 
showing ‘that it had a certain amount of capital, as a condition 
precedent to doing business within the state, was unconstitutional.® 

The majority of the court, however, without referring to these 
decisions, later said that a state might enforce an excise tax as a 
‘condition of allowing a foreign railway company to run its trains 
. into the state.6 The case is to be sustained on another ground; 
but the dictum is unsound.’ 

It is of course clear that although a state may not exclude a 
corporation engaged in interstate commerce, it is not obliged to 
grant a franchise to such a corporation, as for instance to make it 


1 Osborne v. Mobile, 16 Wall. 479. This was followed in state courts, ¢. g. W. U. 
Tel. Co. v. Richmond, 26 Gratt. 1. 

2 Leloup v. Mobile, 127 U. S. 640; Lyng v. Michigan, 135 U.S. 161; Atlantic & 
P. Tel. Co. v. Philadelphia, 190 U. S. 160 and cases cited. 

8 Pickard v. Car Co., 117 U. S. 34. But a tax of seventy-five cents on every tele- 
phone instrument in use has been held valid in a state court as to instruments used in 
intra-state business. State v. Rocky Mt. Bell Tel. Co., 27 Mont. 394, 71 Pac. Rep. 311. 
To like effect Postal Tel. Cable Co. v. Norfolk, 99 Va. 102, 43 S. E. Rep. 207. 

4 McCall v Cal., 136 U. S. 104; Norfolk & W. R. R. v. Pa. 136 U. S. 114; contra, 
People v. Wemple, 131 N. Y. 64. 

5 Crutcher v. Ky., 141 U. S. 47; State v. North. Pac. Exp. Co., 27 Mont. 419, 71 Pac. 
Rep. 404. The nice distinctions of fact that may arise in such a case are well shown by 
the case of Ficklen v. Shelby County, 145 U.S.1. In that case the court, recognizing 
the correctness of the former decision, held that interstate commerce was not restricted 
to an unconstitutional extent by a statute taxing commission merchants upon their 
gross annual commissions, although in the case at bar all the commissions for the 
year had been earned upon consignments from other states. If instead of doing a 
general commission business the person taxed had acted as agent for a single foreign 
principal, the tax would have been invalid. 

6 Maine v. Grand Trunk Ry., 142 U. S. 217, criticised above. 

7 Horn Silver Mining Co. v. New York, 143 U.S. 305; Postal Tel. C. Co. v. Adams, 
155 U.S. 688. 
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a domestic corporation. No fee exacted for the privilege of 
becoming a corporation under the law of the state can be contrary 
to the Constitution of the United States, whatever may be the 
business of the corporation.! 

The franchise of the corporation, regarded as property, may how- 
ever be taxed so far as it can be said to enter into the value of the 
property within the state, even if the corporation is engaged in 
interstate commerce, provided only it is not a franchise conferred 
by the United States.2_ The distinction between a tax upon the 
franchise and a license fee to do business is certainly a shadowy 
one ;® but once the principle already considered‘ is established, 
that a foreign corporation may be taxed in a state, as upon its 
property actually there, upon its business capital, including fran- 
chise and good-will, it follows that such a tax assessed upon the 
franchise of a foreign corporation engaged in interstate commerce 
is valid as a mere tax on property within the jurisdiction. 

When the state finds it necessary to furnish special police super- 
vision for a foreign corporation engaged in interstate commerce, 
it may legally and constitutionally oblige the corporation to pay 
the reasonable expense of such supervision. Such expense need 
not necessarily be paid out of the general tax levy. The exaction 
of compensation for the supervision furnished is not a tax in any 
proper sense; it is compensatory, even though the amount is 
estimated and exacted in advance® 

It would seem then that a state tax upon a foreign corporation 
engaged in interstate commerce in order to be valid must fulfil 
two requirements: first, it must be levied equally upon domestic 
and foreign corporations; second, it must in substance be a means 
of making property within the state bear its share of the burdens 
of government. If the tax fails in either of these respects it is a 


tax on commerce, and is invalid. 
Foseph H. Beale, Fr. 


1 Ashley v. Ryan, 153 U. S. 436. 

2 Postal Tel. Cable Co. v. Adams, 155 U. S. 688; “Adams Exp. Co. v. Ohio State 
Auditor, 165 U. S. 194; Atlantic & Pac. Tel. Co. v. Philadelphia, 190 U. S. 160 and 
cases cited; Oakland Sugar Mill Co. v. Fred W. Wolf Co., 118 Fed. Rep. 239; 
A. & P. Ry. v. Lesueur (Ari.), 19 Pac. Rep. 157; State v. W. U. Tel. Co., 165 Mo. 
502, 655 S. W. Rep. 775; People v. Roberts, 158 N. Y. 168, 52 N. E. Rep. 1104. 

8 BRADLEY, J., in Leloup v. Mobile, 127 U. S. 640; Lamar, J., in Railroad Co. v. 
Pennsylvania, 136 U.S. 114. 

* Supra, p. 250. 

5 Western U. T. Co. v. New Hope, 187 U. S. 419; Atlantic & P. Tel. Co. v. Phila- 
delphia, 190 U. S. 160. 
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LiTERARY PROPERTY AT ComMoN Law. — It was declared long since, in 
the leading cases of Donaldson v. Beckett? in England and Wheaton 
v. Peters* in America, that the copyright statutes secure to the producer of 
such literary property as is the subject of copyright, the only right of exclu- 
sive publication that exists after first publication. This has been uniformly 
reasserted ; and, conversely, it is held that until such first publication an 
exclusive right does exist. But what the cases mean by a publication is 
difficult to determine from the authorities. A schoolroom lecture,‘ or a 
private circulation of a book or design,® is not treated as a publication, as 
to republish under the circumstances is considered a breach of faith. Nor 
are public representations of dramas or public lectures publications.® 
Whether or not the exhibition of a painting in a public gallery is so is a 
doubtful question. The American cases seem to hold that it is.’ Similarly 
a recent New York case holds that the filing of an architect’s plans with the 
city building department is a publication. Wright v. Zisie, 83 N. Y. Supp. 
888. An unrestricted distribution of a book, even though under the ex- 
press condition that the distributees shall use it for reference only, is 
without doubt a publication. These examples amply demonstrate that 


1 2 Bro. P. C. 129. 

2 8 Pet. (U. S.) 

3 Palmer v. De Wit, 40 How. Pr. (N. Y.) 293; affirmed in 47 N. Y. 532. 
* Caird v. Sime, 12 App. Cas. 326. 

5 Prince Albert v. Strange, 2 De G. & S. 652. 

6 Tompkins v. Halleck, 133 Mass. 32. 

1 Pierce, etc., Co. v. Werckmeister, 72 Fed. Rep. 54. 

§ Rees v. Peltzer, 75 Ill. 475. 
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publication in any ordinary sense is not the test. Long-continued pub- 
lic renditions of a drama or lecture may in fact publish it far more exten- 
sively than its sale as a book. What is really a confusion is the result of a 
flexible construction of the word “ publication,” amounting practically in 
some instances to the total abrogation of its meaning. This flexibility of 
construction is believed to be due to an inclination to circumvent as much 
as possible the original interpretation of the copyright statutes. 

The result of this analysis has an important bearing on the much dis- 
puted question whether at common law as unaffected by statute there exists 
an exclusive right of publication in perpetuity. Intrinsically there might 
be. A man’s ideas are his own until he imparts them to others, but then 
unquestionably they become irredeemably shared by the recipients. Yet 
the law, while recognizing that the ideas are no longer the author's alone, 
could nevertheless recognize a reservation by the author of the exclusive 
right of publication, and restrain any inconsistent use of those ideas. 
Whether it should refuse to restrain such a use is a question of policy, just 
as the law, for reasons of policy, refuses to enforce certain conditions at- 
tempted to be imposed on the alienation of tangible property. That the 
law does recognize and enforce such a condition to a limited extent in all 
cases of literary property seems clear from the authorities. The courts, 
while purporting to deny the common law right on account of the statute, 
by their varying construction of the word “publication,” have in fact 
recognized its complete existence in certain cases. That there is such a 
common law right is further supported by a modern class of cases which 
hold that the most extensive publication of news by machines known as 
‘*tickers ” does not destroy the exclusive rights of the original owner. As 
ordinary news is not the subject of copyright, these cases must depend on 
common law principles. They are clearly right on policy. If a receiver 
of such news were allowed to republish by “tickers” of his own, it would 
be destructive to the continuance of this highly valuable mode of dissemi- 
nating news, since the first company could not compete with rivals whom it 
supplied with information. It must be remembered that the copyright 
statutes themselves are a legislative recognition of the justice of the right 
of exclusive publication for a considerable period of time. Upon the 
whole, therefore, whatever the true effect of the copyright statutes, those 
cases seem sound which recognize a common law right of exclusive 
republication. 


Dower IN MortGaGED LAND REDEEMED AND SOLD BY EXECUTOR FOR 
PAYMENT OF Dests.— By express statute in England, and by statutory 
enactment or judicial decision in most American jurisdictions, dower is 
allowed in an equity of redemption. Another common statute, enacted for 
the benefit of creditors, allows the court to order the executor to sell the 
testator’s realty, if necessary, for the payment of his debts. By the weight 
of American authority, in some states regulated by statute, the mortgagee 
must realize first on his security, and then prove against the personal estate 
only for the excess of the mortgage debt over the value of the security.’ 
Consistently with this rule of fairness to the general creditors, it has been 


® National, etc., Co. v. Western, etc., Co., 119 Fed. Rep. 294; Kiernan 2. Manhat- 
tan, etc., Co., 50 How. Pr. (N. Y.) 194. 


1 See Woerner, Administration, 2d ed., § 408. 
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held that the widow, having joined with her husband in the mortgage, cannot 
require the executor to exonerate the land out of the personalty.? For the 
same reason, moreover, an order of the court allowing the executor to sell 
the testator’s realty does not allow him to discharge the mortgage and to sell 
the unincumbered land. Thus, on the settlement of his accounts, he is not 
entitled to a credit for the amount so paid in discharge of the incumbrance.® 
Similarly, the executor cannot maintain a bill to remove a cloud on the 
testator’s title, inasmuch as his right is confined to the sale of the exact 
estate which the testator had.* If, now, the executor redeems, the legal 
title vests, by process of law, in the heirs and the widow. The purchaser, 
therefore, gets nothing, since the equity of redemption has disappeared and 
the legal title is in the heirs and the widow. What rights in equity the dis- 
appointed purchaser may have is a difficult question. One solution has 
been the following: The mortgage has been discharged by the officious act 
of the executor, and obviously there is no reason why the heirs should take 
the unincumbered land to the exclusion of the widow. As against the pur- 
chaser, also, who took no legal title at the executor's sale, there seems no 
reason for denying the widow’s right to dower in the land. The conclusion 
of this reasoning is to give the widow dower in the land, because no other 
claimant shows a better right. Such was the decision reached in a recent 
case. Casteel v. Potter, 75 S. W. Rep. 597 (Mo., Sup. Ct.). 

This result, it is submitted, is undeserved as regards the widow, and un- 
just to the purchaser, whose purchase money went to discharge the incum- 
brance and to satisfy the testator’s debts. The purchaser paid his money 
in the belief that he was getting a clear title. The legal title, however, 
could not be passed under an order of the court to sell merely the testator’s 
realty, as that consisted only of an equity of redemption. The equity of 
redemption, moreover, which the executor could have sold subject to the 
widow’s dower, was extinguished by the redemption and could not pass to 
the purchaser. The purchaser, it would seem, took nothing by the sale. 
But since the purchase money has been applied to the payment of the in- 
cumbrance and the debts of the testator, the purchaser should not be 
remediless. It has been held that the purchaser, as against the enriched 
estate, would be subrogated to the rights of the satisfied incumbrancer and 
creditors, and could exercise their right to demand that the land be sold to 
reimburse him.® The basis of the purchaser’s right of subrogation is the 
satisfaction of the incumbrancer and the creditors out of the purchase 
money, which unjustly enriched the estate. A precisely similar case of 
unjust enrichment occurs when, without contribution, the widow gets dower 
in the unincumbered land; and the reasons for subrogation against the 
widow seem quite as strong. By this rule of subrogation, the mortgage, so 
to say, revives in equity, and the purchaser gets the mortgagee’s right to 
keep the legal title till the amount of the incumbrance is reimbursed him, 
together with the right which the satisfied creditors had to have the 
equity of redemption sold for their benefit. It is unfortunate that the 
authority of an earlier Missouri decision’ bound the court to deny a rule 
which combines substantial justice and sound principle. 


2 Hewitt v. Cox, 55 Ark. 225. 

3 Pryor v. Davis, 109 Ala. 117. 

* Phelps v. Funkhouser, 39 Ill. gor. 
5 Hastings v. Stevens, we N. H. 

6 Blodgett v. Hitt, 29 Wis. 169. 

7 Jones uv. Bragg, 33 Mo. 337. 
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PowER OF THE CouRTS TO REvIEW POLICE REGULATIONS. — By the 
Fourteenth Amendment to the Constitution, no state shall “deprive any 
person of life, liberty, or property without due process of law.” Each state; 
however, has the right under its police power to enact statutes for the regu- 
lation of public health, morality, or order, and, generally speaking, so long 
as this power is exercised for these purposes, the constitutionality of the 
legislative acts will not be questioned by the courts. But when, under 
guise of furthering these objects, statutes are passed which cannot fairly be 
said to be for this purpose, they must be set aside as violations of the Four- 
teenth Amendment.! These principles are well recognized, yet their appli- 
cation has been far from satisfactory, since in determining whether a statute 
is a legitimate exercise of the police power, the courts usually lay down the 
arbitrary rule that in the ,absence of anything on the face of the statute 
which their judicial knowledge shows to be unwarranted under the police 
power, the act cannot be questioned.? On this ground, statutes prohibiting 
the sale of oleomargarine have been upheld, the courts not having judicial 
knowledge that it was healthy, and refusing to consider evidence of the 
fact.2 So, in a late Kentucky case, a statute making it a crime to sell milk 
from cows fed on a by-product of brewing called “still slop,” was held 
valid. The court took the position that although such feed might be 
healthy, the #pse dixit of the legislature was conclusive, since there was noth- 
ing on the face of the statute which showed, within their judicial knowledge, 
that it was not in the interest of public health. Sanders v. Commonwealth, 
77 S. W. Rep. 358 (Ky.). Although this decision seems correct, it clearly 
illustrates the unsatisfactory condition of the law in cases where the subject 
matter of the statute is not within judicial knowledge. Even if it might 
have been proved by evidence that still slop was perfectly healthy, so that 
the statute would not be within the police power, and therefore would really 
be unconstitutional, the general rule here laid down would sumer the court 
from recognizing that fact. 

The rule is defective, since it affords no constitutional protection in the 
case of any newly discovered or little known industry, however harmless. 
Moreover, it limits the extent of the court’s power by the extent of their 
judicial knowledge, and is thus uncertain, for matters not now of common 
knowledge may later become so. Thus in the more recent oleomargarine 
cases, the courts seem to have taken judicial cognizance of the fact that 
oleomargarine is a recognized article of food and commerce within the 
meaning of the inter-state commerce law.* In view of these two defects, it 
is submitted that to secure perfect protection under the constitution and a 
uniform rule, this power of reviewing the legislative action should extend to 
every case in which the statute may be shown by evidence, as well as by 
judicial knowledge, not to be a permissible exercise of the police power. 
This is virtually what has been done in New York.® And in spite of the 
general rule, it is in fact by no means uncommon for the courts in cases of 
this kind to consider the particular facts.* If judicial knowledge fails to dis- 
close whether a statute is a legitimate exercise of the police power, evidence 


wii People v. Gillson, 109 N. Y. 389; Town of Lakeview v. Rose Hill Co., 70 

2 State v. Layton, 160 Mo. 474. 

8 Powell v. Pennsylvania, 127 U. S. 678; Butler v. Chambers, 36 Minn. 69. 

£ Schollenberger v. Pennsylvania, 171 U.S. 1; Ex parte Scott; 66 Fed. Rep. 45- 

5 People v. Marx, 99 N. Y. 377. 

® Munn ». Illinois, 94 U. S. 113, 130; Morgan v. King, 35 N. Y. 454. 
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should be introduced to enlighten the judicial mind. The abuse of power 
depends on facts, which can be determined as well as any other facts. 
Only by this means can adequate protection be extended to. newly dis- 
covered industries, and a line of decisions, unsound in the light of later 
experience, be avoided by the courts. 


THE Immunity OF GOVERNMENT VESSELS FROM ARREST. —It is well 
established law that, speaking generally, the vessels of a foreign government 
in the hands of that government’s servants are not liable to arrest.1 The 
courts have arrived at this result, first, by saying that it would be inconsis- 
tent with the nature of sovereignty, if the foreign government were to be 
deprived of its own property by its own courts. On principles of interna- 
tional courtesy, courts of one jurisdiction should extend this immunity to 
vessels of another jurisdiction. This reasoning, of course, covers and settles 
the case where a government vessel is sought to be libelled in the local 
jurisdiction. It has, accordingly, been assumed that a vessel in this latter 
case would not be liable to arrest. Two very great authorities, however, 
have thought that this immunity of government vessels should extend only 
to those vessels employed in services of an essentially public nature, such as 
warships and vessels of the revenue service. Sir Robert Phillimore argued 
that when the ship of a sovereign is engaged in private ventures, the im- 
munity should be regarded as waived. Mr. Justice Story was of opinion 
that, since the owner in these cases may not be impleaded, there is the 
greater reason for allowing the action against the ship ;* a reason, however, 
’ which seems to apply equally well to the case of a vessel in public service. 

The Judicial Committee of the Privy Council has just had occasion to 
pass upon these questions. A ferryboat, which they regarded as the prop- 
erty of the crown in the hands of its servants, destined for service in the 
operation of a government railway, being disabled on the high seas, was 
towed into port. Their Lordships were of opinion that she could not be 
libelled for salvage, both because she belonged to the crown, and because 
it would necessarily implead the sovereign. Young v. Steamship Scotia, 89 
L. T. 374. Waiving any discussion of this second ground, this important 
case would seem to go far towards settling the law in opposition to the 
opinions of Phillimore and Story. It is submitted that the position taken 
by the court is a sound one. The difficulty with the opposite view is juris- 
dictional, existing in the nature of things. To take property of the govern- 
ment out of its possession is a derogation of its sovereign rights. This 
derogation is not lessened by holding that the government has waived its 
immunity, when as a matter of fact it appears by its proper officer and 
declares that it has not. The argument of Mr. Justice Story does not even 
attempt to meet this difficulty. Nor are the practical advantages entirely 
with him. Ifa government ferryboat can be arrested, so can a government 
mail wagon. In view of the increasing participation by the government in 
private industries, convenience as well as principle seems to demand that 
the immunity be preserved. 


1 The Exchange, 7 Cranch (U. S.) 116. 
2 See The Charkieh, L. R. 4 A. & E. 59. 
8 See U. S. v. Wilder, 3 Sumn. (U.S. C.C.) 308. 
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Tue Paro. Evipence Rute. — Evidence is excluded, broadly speaking, 
on one of two grounds — either because the fact which it tends to prove is 
irrelevant, or because, though the fact is relevant, the law does not allow it 
to be proved by this means.’ In the first case, the evidence is rejected 
because of the substantive law; in the second, because of the law of evi- 
dence. In general, a fact is irrelevant because the law declares that it is, 
under the circumstances, of no consequence : thus, evidence that a person 
accused of manslaughter had no intent to kill is inadmissible, because the 
law says that the want of specific intent is no defense in a prosecution for 
manslaughter. Though the result in this case is stated in terms of evidence, 
yet it is plain that the exclusion is not due to anything in the law of evi- 
dence, but to the substantive law of homicide. And if evidence which is 
thus irrelevant, by reason of the substantive law, is introduced without objec- 
tion, the court should instruct the jury to disregard it. On the other hand, 
it is a familiar principle that, if testimony is offered which is relevant but 
- repugnant to some rule of evidence, it must be objected to at once; other- ~ 
wise the objection will be considered waived.* For example, if hearsay is 
introduced without objection, the jury may give the evidence such weight 
as they see fit.® 

When, therefore, extrinsic evidence tending to vary a written contract is 
admitted without objection, the question of whether the jury should, never- 
theless, be instructed to disregard it depends on the view taken of the scope 
of the parol evidence rule. Does it declare that the fact offered to be 
proved is irrelevant, or does it simply forbid the proving of the fact in a 
particular way? Is this, in short, a rule of substantive law or a rule of evi- 
dence? It is submitted that extrinsic evidence is rejected because it is 
irrelevant. It is not a question as to how the outside agreement is to be 
proved ; in any case, the law says that the parties are bound by the terms 
of the writing and that no outside agreement can affect their liability. This 
has been distinctly held in the case of a bond,’ and there seems to be no 
logical distinction for this purpose between a bond and a simple contract. 
Hence the jury should be instructed to disregard the extrinsic evidence, 
even though no objection was made to its introduction, and it is so held in 
a recent case in the Circuit Court of Appeals. Pitcairn v. Philip Hiss Co., 
125 Fed. Rep. r10 (C. C. A., Third Circ.). The subject, however, is so 
constantly discussed in terms of evidence that it is often assumed that there 
is no difference in kind between the parol evidence rule and the various rules 
of evidence. Thus, a late New York case holds that parol evidence, once 
admitted without objection, is in the record for all purposes. Union Bank 
of Brooklyn v. Case, 84 N.Y. Supp. 550. But, in this case as well as in 
several others reaching the same result,* the point under consideration 
seems to have been taken for granted. If the nature of the parol evidence 
rule is once fairly examined, there seems to be no answer to the reasoning 
of the Federal court. 


1 See Tha’ er, Prel. Treat. po Ev., 265. 

2 State v. Vines, 93 N. C 493. 

8 Utter v. Vance, 7 Blackt (Ind. S14. 

* Barton Coal Co. v. Cox, 39 “ 

5 Sherwood ». Sissa, 7 Nev. 34 

6 See Thayer, Prel. Treat. on sty. 390 et seg. 
7 Lucas v. Beebe, 88 Ill. 427. 


8 Frauenthal v. Tweed 50 Ark. 348; Tebbs v. Weatherwax, 23 Cal. 58; Zabel 
v. Nyenhuis, 83 Ia. 756. 
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ACCORD AND SATISFACTION BY OPERATION OF Law.— The American 
courts in the past decade have generally followed the leading New York 
case of Fuller v. Kemp’ in holding that when a sum of money, tendered 
by a debtor to his creditor on express condition that it be received in full 
satisfaction of an unliquidated or disputed claim, is retained by the debtor, 
an accord and satisfaction results, even though the creditor immediately 
protests that the sum is not taken in full satisfaction, but only on account. 
The New York Supreme Court in two recent cases has had occasion again 
to pass upon the point. AMackv. Miller, 84 N.Y. Supp. 440; Laroev. Sugar 
Loaf Dairy Co., 84 N.Y. Supp. 609. In the former case the court de- 
clared that the condition upon which the check was tendered was not made 
sufficiently clear to the creditor to bring the case within the rule, while in 
the latter, the facts being similar to those of Fuller ». Kemp, the court found 
an accord and satisfaction. The same rule was applied in a recent Missis- 
sippi decision. Cooper v. Yazoo, etc., R. R. Co. 35 So. Rep. 162. 

It is difficult to see upon what legal principle the result reached by these 
cases can be supported. An accord is a species of contract, and requires 
mutual assent, — an offer on the one side and an acceptance on the other. 
The courts agree to this, but hold that in this class of cases an acceptance 
must be conclusively presumed from the act of the creditor. It is said that 
the creditor’s action in retaining the sum tendered is open to but one infer- 
ence, namely, that the condition has been accepted. ‘This is, however, in 
a sense, a misstatement of the situation. It is not true that the creditor has 
no alternative but to accept the condition or return the sum tendered. He 
may take a third course, attempt to apply the sum on account, and thus lay 
himself open to an action for conversion. Though the property of the debtor 
is lawfully in his hands, the creditor may not, without the debtor’s assent, 
apply it in payment of the debt, and the retention of the property after 
demand is an actionable conversion.2, The damages ordinarily recoverable 
in trover for conversion are the value of the property converted, but under 
the American rule, where the conversion operates as an accord and satisfac- 

- tion, the actual damages suffered by the creditor as a result of his act of con- 
version are likely to be very much greater. In one New York case * the 
creditor lost by retaining a check sent him in full satisfaction four-fifths of 
his claim, the whole of which a jury stood ready to give him. 

Of course it may well be urged, on the other hand, that the courts have 
been led to adopt this rule by their disposition to favor offers of compro- 
mise, and perhaps more particularly by their feeling that the remedy in a 
case of conversion is wholly inadequate as a means of doing justice to the 
debtor. Still it cannot be denied that the rule of Fuller v. Kemp affords the 
opportunity to a sharp business man frequently to avoid his just debts by 
inducing his unwary creditors to retain a check for a small amount sent 
upon condition that it be payment in full. It seems a matter for regret, 
therefore, that most American courts have not followed those of England‘ 
and Massachusetts ® in holding in all such cases that whether or not certain 
acts of a creditor show the acceptance of an offer of a contract of accord is 
a question of fact for a jury. 


1 138 N. Y. 231: 

2 Precker v. London, 73 N. Y. Supp. 145. 
8 Nassoiy v. Tomlinson, 148 N. Y. 326. 

* Day v. McLea, 22 Q. B. D. 610. 

5 Tompkins v. Hill, 145 Mass. 379. 
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‘Pusiic RiGHTs IN MuNICIPAL STREETS BARRED BY EQUITABLE ESTOPPEL. 
— Statutes of limitations, unless by express provision, do not operate against 
the state! A technical argument advanced in support of this doctrine is 
that as the sovereign can do no wrong, so also the sovereign cannot be 
negligent.? It would seem, however, that the statute of limitations does not 
rest on any assumption of negligence in the owner of property, but rather 
on the policy in favor of securing repose of rights.* A better reason, 
therefore, why the statute does not operate against the state, is that the 
protection of public rights rests largely in the people, who, on account of in- 
dividually slight interests, often would raise no objection to the user of an 


. adverse claimant.‘ If it were not for this rule, public rights, on account of 


the inadequacy of protection, would be subject to continual diminution. 
The policy in favor of securing public rights from the operation of the 
statute is, therefore, greater than that in favor of securing repose. 

When, however, the question is raised against a municipal corporation 


with regard to rights that it holds in trust for the public, such as the streets, - 


it has been insisted that the great number of people within a narrow com- 
pass, continual use, and the existence of municipal authorities who are able 
to watch the public interests, are facts which will sufficiently guard the 
public, and the rule ought to be varied. There is obviously much force 
in the argument. The result is that there is a decided conflict of authority 
on the question.® But even if the courts refuse to apply the statute against 
a city, yet when the facts are that an individual, acting in good faith, has en- 
croached on a public street, and has without objection substantially changed 
his position by building or improving his property with reference to his sup- 
posed rights, it may be contended with much greater force that his rights 
should be protected. This may be done by raising an equitable estoppel 
against the city. Accordingly it has been so held in a line of cases where the 
private rights were found to be of “ more persuasive force in the particular 
case than those of the public.” ® This result was reached in a recent Illinois 
case. Village of Winnetka v. Chicago, etc., Ry. Co., 68 N. E. Rep. 407. The 
doctrine of equitable estoppel is often used in adjusting private rights,’ and 
if the policy is strong enough, there would seem to be no objection to its 
application against the public.® 

The rule represents a compromise between preferring individual rights 
against the public in no instance, and applying the statute of limitations 
against municipal corporations in all cases. As the whole subject of acqui- 
sition of rights as against the public is one that must depend on the balance 
of policies, the compromise is perhaps the safer rule. In view of its adoption 
in a considerable number of cases, it may be fairly considered to have be- 
come an important doctrine to be dealt with in the consideration of cases 
of this class. 


1 Commonwealth v. Moorehead, 118 Pa. St. 344. 

2 Armstrong v. Morrill, 14 Wall. (U. S.) 120. 

8 See Roberts v. Pillow, 1 Hempst. q . S.C. C.) 624, 642. 

4 See Wheeling v. Campbell, 12 W. Va. 36. 

§ Dill. Mun. Cor. 4 ed. § 674; Cross v. Mayor of Morristown, 18 N, J. Eq. 305; 
v. Campbell, supra. 


§ 67 
7 Storrs v. Bite 6 Johns. Ch. (N. Y.) 166. 
8 See 15 Harv. L. REV. 737. 
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Tort LiaBILity OF A VENDOR OF CHATTELS TO OTHERS THAN HIS 
VeENDEE. — The advisability of holding the negligent maker or vendor of a 
chattel liable to some person other than the vendee has given rise to a 
confused list of decisions. It seems fairly settled, however, that a person 
not privy to the contract cannot recover for an injury caused him by the 
seller’s negligence, unless the article sold is one dangerous to human life.* 
This doctrine rests upon the ground that in the case of ordinary articles 
there is no duty to any but the vendee, while in the case of dangerous 
articles there is a duty towards all who may reasonably be expected to use 
them. It might be urged that the danger is reason for greater care rather 
than wider liability, and that there is a like duty owing in all cases, whether 
the articles be dangerous or not ; but such a theory finds, unfortunately, frail 
support, and much of the authority commonly cited in its favor has gone 
upon the ground that the defendant sold not merely with negligence, but 
with actual knowledge of the defect.? 

Accepting the law as it apparently stands, the crucial point. is to decide 
what articles are dangerous to life. It has necessarily been held that 
poison * is dangerous ; while a stage-coach,‘ a fly-wheel,® and a steam-boiler ® 
are not. On the other hand a scaffolding has twice been held a dangerous 
article,’ and it is difficult to see why a fly-wheel or a steam-boiler is 
intrinsically safer than a scaffolding, or why any of them is not as dan- 
gerous as food the negligent preparation of which rendered a seller liable 
at the suit of the vendee’s guest.*® 

Upon this perplexity some light is thrown by two decisions lately re- 
ported. In the first, a land-roller defectively constructed by the defendant 
company was resold to the plaintiff, who was injured owing to the defect. 
The New York court gave judgment for the defendant, on the ground that 
a roller, though it may be dangerous if defective, is not inherently so. 
Kuelling v. Roderick Lean Mfg. Co., 84 N. Y. Supp. 622. In the second 
case the Michigan court under similar circumstances decided that diseased 
hogs were dangerous articles, and allowed recovery by the sub-vendee. 
Skinn v. Reutter,97 N. W. Rep. 152. In both cases there was knowl- 
edge of the defect, but the courts seem to have preferred to decide upon 
the common principles of negligence, rather than on that particular fact. 
The cases are therefore useful as presenting two distinct tests of danger. 

The test applied by the New York court is the nature of the article in 
its ordinary state; the test of the Michigan court is the nature of the 
article in its defective state. The latter test seems preferable. First, it is 
more accurate, since a seller is liable because he negligently endangers 
the public, and this depends not on what the article he sells would be if in 
proper condition, but upon what it actually is. Secondly, it is the more 
convenient, for it greatly reduces the difficulty in deciding what are danger- 
ous articles. Lastly, the Michigan test is the more just, since it tends to 
broaden the scope of the existing rule, which is, in any event, too narrowly 
restricted. 


1 Winterbottom v. Wright, 10 M. & W. 109; Thomas v. Winchester, 6 N. Y. 397. 
2 Lewis v. Terry, 111 Cal. 39. 

8 Thomas v. Winchester, supra. 

£ Winterbottom v. Wright, supra. 

5 Loop ». Litchfield, 42 N. Y. 351. 

6 Losee v. Clute, 51 N. Y. 494. 

7 Coughtry v. Globe Woolen Co., 56 N. Y. 124; Devlin v. Smith, 89 N. Y. 470. 

® Bishop v. Weber, 139 Mass. 411. 
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THE Po.ice PowER AND THE PusLic Taste. — The obligation on the 
owner of property that his use of it shall not be injurious to the community, 
is no greater than the public welfare demands. The scope of the legisla- 
tive power depends, then, on how we define that public welfare which the 
state is interested in preserving. This, however, is a matter depending so 
much on custom, the habits of the people, and the varying needs of the 
community, as applied to a multitude of details, that no clear rule can be 
laid down; and courts have preferred to leave the term undefined, except 
by the gradual process of judicial inclusion and exclusion, as the decisions 
of particular cases required. These decisions up to the present time 
in America are usually said to have protected only morals and the purely 
physical or material welfare of the community. Whether or not a 
similar protection should be extended to what might be called the esthetic 
welfare of the community is suggested by a recent case. A statute gave 
park commissioners power to prohibit the exhibition of advertisements 
upon lands fronting on the public parks of the city of New York. The. 
court declared by way of dictum that this statute was not a valid exercise of 
the police power. People v. Green, 85 N. Y. App. Div. 400. 

What shall be the scope of the legislative or police power seems to be 
chiefly a question of what is reasonable. It is true that there are certain 
objects of legislation which are so highly desirable that any enactment which 
may fairly be said to further those ends is therefore reasonable and within the 
police power. ‘Thus restrictions to preserve the public health or morals 
are always good.’ But these do not exhaust the objects of proper legis- 
lative restriction. Mere public comfort is enough,? or convenience in 
distributing public burdens ;* nor are c--es wanting where the mere greater 
benefit to the public as compared with the smaller private harm has made 
the law reasonable and therefore good, although the object aimed at was 
not one of the well-recognized and defined objects of proper legislation.‘ 
Nor is it necessary that the exercise of power be such as has always been 
exercised. That to which we have been accustomed usually seems to us 
more reasonable, and the circumstance has great weight with the courts, but 
it is not necessary. Indeed what is reasonable obviously varies with differ- 
ent periods and places, and measures to which one generation is indifferent 
may become, as civilization advances, a public good to another. Whether 
or not the New York opinion is right depends, therefore, upon contem- 
porary common-sense. Is the “fitness” of the regulation “so obvious 
that all well-regulated minds will regard it as reasonable ” ? ® 

Some regulation for the protection of the public’s esthetic sensibilities 
will probably be allowed. Certainly there is a Massachusetts dictum to that 
effect,’ asserting that the height of buildings might be regulated to preserve 
the beauty of a city square. It would certainly seem that patent-medicine 
advertisements exhibiting horrid sores or other loathsome diseases might 
be prohibited, although the public morals or health would not be involved. 
Whether merely hideous signs could be prohibited in certain special locali- 
ties is a more doubtful question. As our American cities and their popu- 


1 Powell v. Pennsylvania, 127 U. S. 678. 
2 State v. White, 64 N. H. 48. 

8 Paxon v. Sweet, 13 N. J. Law 196; Carthage v. Frederick, 122 N. Y. 268. 
* Commonwealth wv. Alger, 7 Cush. (Mass.) 53. 

5 Knoxville Iron Co. v. Harbison, 103 Tenn. 421, afirmed 183 U.S. 13. 

6 Suaw, C. J.,in Commonwealth v. Alger, supra. 

7 Attorney General v. Williams, 174 Mass. 476, 478. 
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lations advance in education and culture, many regulations, certainly, will 
become possible that a few years before would have been preposterous. It 
would be interesting to know how the New York court would have decided 
this question if it had been squarely before it. 


SUBROGATION IN BEHALF OF A SURETY’S SuRETy. — The right of a surety, 
when compelled to pay the debt, to be subrogated as against the princi- 
pal debtor to the position of the creditor is, as a general proposition, un- 
questioned. While this right is often co-ordinate in its usefulness with the 
surety’s other remedies of indemnity and exoneration, still its use frequently 
has obvious advantages. ‘This is true when the principal is insolvent and 
the creditor holds securities,’ or has a claim of especial dignity against the 
principal? Like the surety’s remedies of indemnity and exoneration, sub- 
rogation is equitable in its nature, and is accorded the surety to secure 
reimbursement.’ It finds its justification in the fact that, as between prin- 
cipal and surety, the former is the only real obligor. The surety, while 
bound to the creditor, is not intended to bear the burden of the obligation. 
When, therefore, at the whim of the creditor, he is forced to liquidate his 
legal obligation, equity will prevent his suffering, and will throw the burden 
where it belongs. 

The extent of this remedy of subrogation has been subject to some 
misapprehension in its application to a surety’s surety. ‘Thus in an early 
New York case,‘ it was held that a plaintiff who had become a surety to 
another, at the latter’s instance, could not, on account of a defense in favor 
of the principal against the latter, claim subrogation against the principal. 
The court apparently proceeded on the ground that, as the plaintiff had 
become a surety at the request of the first surety only, and not at the request 
of the principal, he could stand in the position only of the first surety. The 
argument, however, fails to comprehend the situation. The primary feature 
to be noticed is that the principal, the first surety, and the surety to the surety 
are equally bound as obligors to the creditor. He can throw the burden of 
the obligation, in the first instance, on any one of them. The next and the 
important feature is that, in their relation to the principal debtor, the first 
surety and the surety to the surety stand as co-sureties. This is clear from 
the fact that the second surety became equally liable with the first surety. 
This legal obligation he was willing to assume because of the private 
agreement of suretyship between himself and the first surety. That the 
plaintiff did not become a surety at the request of the principal is unim- 
portant. A party who becomes a surety even in the face of an express 
refusal by the principal to receive him as such, is nevertheless entitled to 
subrogation. The equity of subrogation is not the result of contract, but 
of the burden of being compelled to pay another’s debt. Upon analysis, 
therefore, since the plaintiff is a surety to the principal debtor, it follows that 
he is entitled to the ordinary surety’s right of subrogation. 

This right is recognized in the Virginia case of Leake v. Ferguson,® and 


1 Goddard v. Whyte, 2 Gif. 449. 

2 Lidderdale v. Robinson, 12 Wheat. (U. S.) 594. 

8 Succession of Dinkgrave, 31 La. An. 703. 

4 New York State Bank v. Fletcher, 5 Wend. (N. Y.) 8s. 
5 Mathews wv. Aiken, 1 N. Y. 595. 

6 2 Gratt. (Va.) 419. - 
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it is gratifying to note that the opinion expressed in a recent New York case 
is contrary in effect to the earlier decision. o/b v. National Surety Co., 
176 N.Y. 233. This latest conclusion is sound in theory, and it avoids the 
unfortunate result of allowing the creditor, at his caprice, to throw the bur- 
den of the obligation on an innocent party. 


RECENT CASES. 


ACCORD AND SATISFACTION — ACCEPTANCE OF PART PAYMENT STIPULATED TO 
BE PAYMENT IN FULL. — The defendant sent the plaintiff a check in payment of an 
unliquidated debt, saying, “I think this pays you well for what you have done for me. © 
You insisted on my fixing the price.” The plaintiff retained the check, and wrote the 
defendant that he applied it on account and did not take the amount in full settlement. 
Held, that the acceptance of the check does not constitute an accord and satisfaction. 
Mack v. Miller, 84 N. Y. Supp. 440. 

The defendant sent checks as monthly F pms on a contract, stating that they 
were to be in full of account. The plaintiff, who had previously declared that if sums 
of the amount sent were paid they could only be placed on account, retained the checks, 
making a protest the first month only. ed, that the facts show an accord and satis- 
faction. roe v. Sugar Loaf Dairy Co., 84 N. Y. Supp. 609. 

The defendant’s agent tendered to the plaintiffs a certain amount in full settlement 
of a disputed claim. The plaintiffs accepted the sum tendered and signed a receipt in 
full, but stated to the defendant’s agent at the time that they did not waive their right 
to the balance. e/d, that there is an accord and satisfaction. Cooper & Rock v. 
Yazoo, etc., R. R. Co., 35 So. Rep. 162 (Miss.). See NOTEs, p. 272. 


ADMIRALTY — HARTER ACT— WHAT CONSTITUTES “ ERROR IN MANAGEMENT.” 
By § 1 of the Harter Act (U.S. Comp. St. 1go1, p. 2946) a vessel is responsible for 
damages ey HY negligence in loading, care, “or delivery” of property committed 
to its charge. By § 3 the vessel is relieved from responsibility for damages “ resulting 
from faults or errors in navigation or in the management of said vessel.” A vessel 
reached port in winter with some two hundred tons of ice on deck. Through the 
negligent discharge of part of the cargo she became top-heavy, roiled over, and sank 
at the dock. He/d, that the vessel is responsible for damages to the cargo still on 
board. Zhe Germanic, 124 Fed. Rep. 1 (C. C. A., Second Circ.). 

The property damaged was not that part of the cargo already unloaded, but the 
part of which the — was not yet begun. There could, therefore, be no negli- 
gence in its “delivery.” The facts seem rather to bring the case under the third 
section, which exempts the vessel from liability. The “management” of a vessel 
includes the control of everything with which the vessel is equipped for the purpose of 

rotecting her and her cargo against inroads of the sea. Zhe Silvia, 171 U.S. 462. 
n a real sense the cargo itself serves this purpose, acting as the ballast which is 
necessary to the vessel’s safety. Negligence in the handling of the cargo, therefore, 
might well be regarded as an “error in management.” It is immaterial that the 
error was committed while the vessel was in port. Zhe Glenochil, [1896] P. D. 10; 
cf. Rowson v. Atlantic Transport Co., [1903] 1 K. B. 114. 


ADMIRALTY — IMMUNITY OF GOVERNMENT VESSELS FROM ARREST.—A steam 
ferry-boat, built for the Crown, to be used in the operation of a railway managed by 
the government of the Dominion of Canada, was disabled on the high seas and towed 
into port. She was at the time in the course of being delivered by the builders and 
was the property of the Government. /e/d, that the vessel may not be libeled for 
salvage. Young v. Steamship Scotia, 89 L. T. 374 (Eng., P. C.). e NOTES, p. 270. 


ADVERSE PossESsION — CONTINUITY OF ADVERSE POSSESSION — TACKING. —A 
man held land adversely for fifteen years and died. His widow continued to occupy 
until her death many years later. The plaintiff claims through the heirs of the husband 
against the defendant in possession, who claims by deed from the widow. ‘The court 
instructed that the plaintiff could tack the two possessions in order to satisfy the 
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twenty years statute of limitations and thus prove title in himself. edd, that the in- 
struction is correct. Atwell v. Shook, 45 S. E. Rep. 777 (N. C.). 

This case, although granting that by the law of the jurisdiction a certain privity of 
claim is necessary for tacking, refuses to follow the weight of authority, which holds 
that the privity between a deceased husband and a widow is insufficient. Most courts 
argue that since the widow has no right in the land before dower is assigned, her entry 
is a new disseisin. Sawyer v. Kendall, 10 Cush. (Mass.) 241. It is hard to reconcile 
this position, however, with the many authorities holding that in the absence of dis- 
tinct notice of an adverse claim the widow does not hold in opposition to the heirs. 
Cook v. Nicholas, 2 Watts & S. (Pa.) 27. Under these decisions she is to be regarded 
as claiming, not as a disseisor, but under the heirs. Such is her actual intent in most 
cases. The widow’s holding, if under the heirs, could be tacked, as the privity between 
heir and ancestor is sufficient. Alexander v. Gibbon, 118 N.C. 796. The principal 
case, therefore, in view of the true nature of the widow’s holding, rightly allows her 
possession to be tacked to her husband’s. 


BANKRUPTCY — EXEMPTIONS — INSURANCE Po.icy.— A bankrupt owned a life 
insurance policy exempt under state laws from the claims of creditors. edd, that it is 
therefore exempt under the national Bankruptcy Act. Pulsifer v. Hussey, 97 Me. 434. 

For a discussion of the point involved, see 14 Harv. L, REv. 618. 


BANKRUPTCY — PREFERENCES — FRAUDULENT CONVEYANCES. — A person against 
whom a petition in bankruptcy was filed had within four months conveyed property to 
one of his creditors, with the secret purpose to defraud the rest of his creditors. The 
creditor had no reason to suspect the fraudulent purpose. eé/d, that the conveyance 
2 — by the trustee in bankruptcy. Sherman v. Luckhardt,74 Pac. Rep. 277 

an.). 

The transfer in the principal case clearly gave the defendant a gpg Under 
the Bankruptcy Act of 1898, §§ 57a, 60g, preferences are voidable only when the 

antee had reasonable cause to believe that the debtor was insolvent. The transfer, 
then, cannot be impeached under these sections. The court however holds that the 
transfer is bad under § 67 e, which provides that all conveyances by a bankrupt within 
four months of bankruptcy with intent to defraud his creditors, are bad except as to 

urchasers in good faith for a present fair consideration. This provision is almost 
identical with that of Stat. 13 Eliz. c. 5, in regard to fraudulent conveyances, which is 
held not to apply to preferences. Zwyne’s Case, 3 Coke 80b. It seems probable that 
the meaning of this provision in the Bankruptcy Act is the same, since otherwise all 
the provisions in regard to preferences would be rendered entirely nugatory, and a 
preference of any sort would be voidable. Two recent cases which reach a result con- 
trary to the principal case seem to express the more logical view. Congleton v. Schrei- 
hofer, 54 Atl. Rep. 144 (N. J.); Gamdle v. Elkin, 54 Atl. Rep. 782 (Pa.). 


CHECKS — ACTION BY HOLDER AGAINST DRAWEE OF UNACCEPTED CHECK.— 
Held, that the holder of an unaccepted check may bring suit thereon against the bank 
on which it is drawn. Bloom v. Winthrop State p fey 96 N. W. Rep. 733 (Ia.). 

It is well established that the relation between a bank and a depositor is that of 
debtor and creditor. Bank of Republic v. Millard, 10 Wall. (U. S.) 152. There being 
no privity of contract between the holder of the check and the bank, the holder can- 
not sue the bank unless on the theory of an assignment by the drawer of his claim. 
It is settled that an ordinary check cannot operate as an assignment at law. <Adforney- 
General v. Continental Life Ins. Co.,71 N.Y. 325. A few states, however, consider it 
an equitable assignment. Union Nat. Bank v. Oceana County Bank, 80 Ill. 212. 
Iowa has been thought not to be one of these states. ZANE ON BANKS AND BANK- 
ING, § 147. The present case seems to settle the Iowa law to the contrary. The 
equitable assignment theory is open to the objection that it is not consistent with 
negotiability. An instrument containing an order to pay out of a particular fund is 
not negotiable. _/osselyn v. Lacier, to Mod. Rep. *294. It is hard to see how a check 
can be an assignment of the fund out of which, if it is to be negotiable, it must not be 
made payable. Furthermore, the great weight of a against the view that a 
check is an equitable assignment. Dickinson v. Coates, 79 Mo. 250. 


CONSIDERATION — VOLUNTARY PROMISES ACTED UPON. — The defendant com- 
any subscribed to a certain fund which was to be used by the plaintiff in preventing 
connected with the trade in which the defendant was engaged. After the plain- 
tiff had spent certain sums in pursuance of this plan, the defendant refused to pay its 
subscription. Aé/d, that the defendant is liable. Heinrich v. Missouri & Illinois Coal 
Co., 76 S. W. Rep. 674 (Mo., Ct. App.). 


4 
| 
i 
4 
q 
if 
of 
| 
of 
— 
| 
an 
q H 
| 
q 
1 
it 
a 
| 
it 
\ 
\ 
| 
q 
j 


RECENT CASES. 279 


The case proceeds upon the ground that although the defendant’s promise was volun- 
tary, yet when it was acted upon by the plaintiff he was entitled to enforce the promise 
in order to reimburse himself. This accords with the weight of authority in the United 
States. Homes v. Dana, 12 Mass. 190; Pitt v. Gentle, 49 Mo. 74. Upon theory, how- 
ever, it is difficult to find any consideration for the defendant’s promise. An act is not 
consideration merely because it is done on the faith of a promise, but only when it is 
done in return for the promise, the act done being actually bargained for. Jn re Hud- 
son, 54 L. J. Ch. 811. In the present case no intent to make a bargain appears. The 
Po He of subscription promises may undoubtedly cause great hardship, but it does 
not satisfactorily dispose of the difficulty to hold them binding through the invention 
of consideration which does not in fact exist. It is preferable to hold with the New 
York decisions that voluntary subscriptions cannot be enforced. Presbyterian Church 
v. Cooper, 112 N. Y. 517; /n re Hudson, supra. 


CONSTITUTIONAL LAW—IMPAIRMENT OF OBLIGATION OF CONTRACT—CoM- 
PETITION BY CITY WITH HOLDER OF FRANCHISE. — A state statute authorized cities 
to erect electric lighting plants, with a proviso that the right might be delegated. The 
plaintiff company was chartered bya city to erect and maintain such a plant for twenty 
years. Before the expiration of this time the city council voted to erect a municipal 
plant, to be maintained in competition with the plaintiff’s. A¢/d, that this is not an act 
under state authority impairing the obligation of contract. City of Joplin v. Southwest 
Mo. Light Co., 24 Sup. Ct. Rep. 43. 

This holding reverses the decision in the circuit court, which was discussed in 16 
Harv. L. Rev. 68. 


CONSTITUTIONAL LAW—INTERNAL REVENUE — STAMP TAx ON SHIP’s MANI- 
FESTS.— Under the War Revenue Act of June 13, 1898, a graduated stamp tax is laid 
on manifests of the cargoes of foreign-bound vessels. He/d, that the tax is in violation 
of the constitutional prohibition of taxes or duties on articles exported from any state, 
ue 2 pia New York, etc., Co. v. United States, 125 Fed. Rep. 320 (Dist. Ct., S. D. 

Since the power to regulate foreign commerce includes the right to tax, Congress 
may lay tonnage duties on foreign-bound vessels. Aguirre v. Maxwell, 3 Blatchf. 
(U. S. C. C.) 140. Such duties imposed upon the vessel are distinguishable from 
taxes on the cargo, and are not within the constitutional prohibition that no tax or 
duty shall be laid on articles exported from any state. Bills of lading, on the other 
hand, since they represent in commercial usage the goods included therein, are treated 
as themselves the exports, and cannot be taxed. Fairbank v. United States, 181 U.S. 
283. Manifests are memoranda of the cargo required by the collector of the port before 
clearance is given to the outgoing vessel. U. S. Rev. Sts. §§ 4197-4199. Since they 
in no | represent the cargo, and since they are taxed according to the tonnage of 
the vessel cleared, the tax thereon seems to be, like a tonnage duty, a tax on an instru- 
ment of commerce rather than a tax on exports. For this reason the present decision 
seems questionable. 


CONSTITUTIONAL LAW — PoLicE PowER—PowER OF CouRT TO REVIEW 
LEGISLATIVE AcT.— The defendant below was convicted of selling milk from a cow 
fed on a by-product of brewing called “ still-slop,” in violation of a statute which 
prohibited such sale as against public health. He appealed, contending that in the 
absence of evidence to show that “still-slop” was unhealthy, prohibition of its use 
was unconstitutional as violating the Fourteenth Amendment. Aé/d, that the con- 
viction will be affirmed. Sanders v. Commonwealth,77 S. W. Rep. 358 (Ky.). See 
NOTES, p. 269. 


CONSTITUTIONAL LAW — POLICE POWER— PROTECTION OF PuBLIC TASTE. — 
A statute gave park commissioners power in their discretion to prohibit the exhibition 
of advertisements on lands fronting on the public parks, squares, and places of the 
city of New York. Semé/e, that the statute is unconstitutional as depriving abutting 
owners of their property without due process of law. People v. Green, 85 N. Y. App. 
Div. 400. See NOTES, p. 275. 


CONSTITUTIONAL LAW — SEPARATION OF Powers. — A statute provided that if a 
sentence imposed against the accused by a trial court was excessive the supreme court 
might reduce it and render such sentence as it considered warranted. Aée/d, that the 
statute is not unconstitutional as permitting an exercise of the pardoning power by the. 
judiciary. Palmer v. State,97 N. W. Rep. 235 (Neb.). 

In the earliest cases involving the exercise of the power conferred by such statutes 
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the courts acted with little or no discussion of the constitutional question involved. 
See Fager v. State, 22 Neb. 332; United States v. Wynn, 11 Fed. Rep. 57. Two 
late cases, on the other hand, refused to interfere with sentences under similar pro- 
visions upon the ground that the pardoning power is an exclusive prerogative of the 
executive branch of the government. Saruey v. State, 49 Neb. 515; Fanton v. State, Pa 
Neb. 351. The present case, however, overrules them, and reasserts the validity of the 
statute. This conclusion seems to be sound. The granting of a pardon by the execu- 
tive does not purport to affect the validity of the judicial proceedings under which the 
accused is held. On the contrary it admits their legality. Cook v. Board, etc., of 
Middlesex, 26 N. J. Law 326. But a reduction of the sentence by the appellate court 
for an abuse of discretion by the trial judge attacks the validity of the sentence itself. 
The accused may demand it as his legal right. See Anderson v. State, 26 Neb. 387. 
It naar takes effect upon a principle quite different from that on which a pardon 
is granted. 


CONTEMPT — UNFAIR NEWSPAPER PUBLICATION BEFORE SUIT PENDING.— The 
defendant published a newspaper article tending to prejudice the fair trial of a person 
who had been accused and arrested but had not yet been committed to the assizes. 
Held, that the defendant may be punished for contempt of court. ex v. Parke, 67 
J. P. 421 (Eng,, K. B.). 

In general the publisher of any article which reflects upon the court or the parties 
in a pending suit and tends to prejudice the public with respect to the merits of the 
case, is punishable for contempt of court. A/atter of Sturoc, 48 N. H. 428; /u re Chel- 
tenham, etc., Co., L. R. 8 Eq. é ; see Regina v. O’Dogherty, 5. Cox C. C. 348. But in 
most jurisdictions the defendant is not deemed guilty of contempt if the publication 
concerns proceedings which have been terminated. Storey v. People, 79 Ill. 45. No 
previous case has been found which has held the defendant guilty where the suit was 
not yet actually pending. Since, however, the doctrine of the cases is that such publi- 
cations tend to taint the minds of people who may thereafter be called to act as jurors, 
and — to prevent the unprejudiced administration of justice, the decision seems 
sound. 


COPYRIGHTS — LITERARY PROPERTY—COMMON LAW RIGHT AFTER PUBLICA- 
TION. — An architect filed plans with the city building department. Afterwards, 
without his consent, another party used those b gee in the construction of a building. 
Held, that the filing of the plans constituted such a publication as to forfeit the 
architect’s exclusive rights. Wright v. Eisle, 83 N. Y. Supp. 887. See NoreEs, 


266. 


DESCENT AND DISTRIBUTION — RELINQUISHMENT OF EXPECTANT ESTATE BY 
Heir. — A father made an advancement of real and personal property to each of his 
three children, in consideration of which two of them gave him a release under seal 
of all their claim and interest in any property which he then had or might acquire, and 
as to which he might die intestate. The father died intestate leaving property. edd, 
that the estate descends equally to each of the three children. Headrick v. McDowell, 
45 S. E. Rep. 804 (Va.). 

The agreements of release, being just as between the parties, should be enforced if 
the rules of law will allow it. They cannot take effect as releases at law, for the rights 
to be released were not at the time in existence. Co. Lit. 265. The courts have how- 
ever generally given effect to the agreements, by holding them to be binding legal con- 
tracts not to —. suit against the estate, Firestone v. Firestone, 2 Oh. St. 415; or 
advancements in full barring the heir under the statutes regulating advancements, 
Quarles v. Quarles, 4 Mass. 679; or, where a deed is given, by holding the person giving 
the deed to be estopped, Kershaw v. Kershaw, 102 Ill. 307; or, if a covenant not to 
claim be given, by holding that the person making the covenant is barred from later 
making any claim to the estate, on the theory of avoiding circuity of action, 7rud/ v. 
Eastman, 3 Met. (Mass.) 121. The preferable rule seems to be that such releases, 
though void at law, should be enforced in equity if the intention is clear, consideration 
is given, and no fraud is involved. Havens v. Thompson, 26 N.J. Eq. 383. The con- 
trary decision in the principal case seems to have limited unnecessarily a person’s 
power to make such contracts as he thinks are for his benefit. The argument of the 
court that the property might be left undisposed of if no heir free to take it could be 
found, overlooks the fact that in that case it would go to the state. 


Divorce — Attmony. — eé/d, that in an action for divorce and alimony, the court, 
in determining the amount to be awarded, may take into consideration property which 
the husband had previously transferred in fraud of creditors. Dougan v. Dougan, 97 
N. W. Rep. 122(Minn.). 
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The conveyance of property by a husband with intent to avoid ent of alimony 
is within the prohibition of the ordinary statutes against fraudulent conveyances. 
Livermore v. Boutelle, 11 Gray (Mass.) 217. Where, as in the principal case, the 
conveyance was made in fraud of existing creditors, but without any intention to 
‘defraud the wife, the correct rule would seem to be that the conveyance may or may 
not be set aside by her, according as the jurisdiction is or is not one in which subse- 
quent creditors would be allowed to set it aside. In Minnesota subsequent creditors 
are not allowed that right. Fudlington v. Northwestern, etc., Ass’n, 48 Minn. 490. It 
follows that in that state a decree for alimony should give the wife no power to set 
aside such a conveyance. Furthermore the husband is certainly powerless to force a 
reconveyance. Dunaway v. Robertson, 95 Ill. 419. Since neither party has any rights 
in such property, it would seem that the court, in determining the amount of alimony, 
should have left out of consideration the property thus transferred. 


DowER — REDEMPTION OF MORTGAGED LAND BY EXECUTOR.— A testator pur- 
chased an equity of redemption in land subject to deeds of trust, but did not assume 
to discharge the incumbrances. Under an order of the court to sell the testator’s 
realty, his executor in one transaction sold the land and paid off the incumbrances. 
Held, that the widow of the deceased is entitled to dower in the land. Caséeel v. - 
Potter, 75 S. W. Rep. 597 (Mo., Sup. Ct.). See Nores, p. 267. 


ELECTION OF REMEDIES— RIGHT OF OBJECTING CREDITOR TO TAKE UNDER 
FRAUDULENT ASSIGNMENT. — A judgment creditor secured a decree that an assign- 
ment for the benefit of creditors was fraudulent and void as to him; but finding it 
impossible to satisfy his judgment, he claimed the right to take under the assign- 
a a that he is entitled to take under the assignment. Matter of Garver, 
I . Y. 386. 

"The cnet Cusablbai that neither the doctrine of election of remedies nor that of res 
judicata operates to bar the creditor’s claim. In most jurisdictions, when once a cred- 
itor secures the setting aside of the assignment, he is deemed to have made his election 
and to be barred from taking under the assignment. Glenn v. O’ Bryan, 91 Tenn. 106. 
In New York, however, the hg rule is well established. Sternfeld v. Simonson, 
44 Hun (N. Y.) 429; Mills v. Parkhurst, 126 N. Y. 89. Accepting the New York 
view, still it is difficult to see how the court can meet the objection of the dissentin 
judges that the matter is res judicata. A final judgment has been previously rende 

y a court of competent jurisdiction on the same issue, namely, the validity of the 
assignment, between the same parties acting in the same capacity. See Succession of 
Durnford, t La. An, 92. 


ELECTRIC WIRES— DuTy TO INSULATE AGAINST LIGHTNING. — The defendant, 
an electric lighting company, allowed the insulation on its wires to become worn where 
they entered the plaintiff's house. A fire started at that place during a thunderstorm 
and destroyed the house. Ina suit by the plaintiff the trial court instructed the jury 
that the company was under a duty to insulate its wires against lightning. é/d, that 
the instruction is erroneous. Phenix, etc., Co. v. Bennett, 74 Pac. Rep. 48 (Ariz.). 

By the general rule, an action for negligence cannot be maintained where it was 
improbable that any damage would result from the defendant’s act. Accordingly, a 
failure to guard against an intervention of natural forces which could not have been 
reasonably foreseen does not create liability, either because there is no negligence in 
such a failure, or because it is not regarded as the proximate cause of the damage. 
Ward v. Atlantic, etc., Co.,71 N. Y. 81; Denny v. Mew York Central R. R., 13 Gray 
(Mass.) 481. On the other hand, however violent those forces may be, if past ex- 
perience has shown them to be probable, they must be guarded against. Gray v. 
Harris, 107 Mass. 492. In determining whether any such occurrence is so unusual 
that it could not have been reasonably foreseen, the meteorologic conditions of the 
sa must be conclusive. The — case is the only square decision which has 

n found on the point whether thunderstorms should be anticipated, and it is con- 
trary to two strong dicta. See Yackson v. Wisconsin Tel. Co., 88 Wis. 243; South- 
western, etc., Co. v. Robinson, 50 Fed. Rep. 810. Unless climatic conditions in Arizona 
are very peculiar, it would certainly seem that a thunderstorm which charges a wire 
with electricity is not such an improbable occurrence that it need not be guarded 
against. 


EMINENT DOMAIN — EASEMENT TO FLOW— RIGHTS OF OWNER OF FEE. — The 
defendant, a railroad corporation, maintained a pond on the plaintiff’s land over which 
it had obtained an easement by condemnation proceedings to catch and store water 
for use in operating its engines. . The defendant cut and sold the ice which formed on 
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the pond. The plaintiff claimed a right to use the pond for purposes not incompatible 
with that for which the land was condemned, and brought action to recover the value 

‘of the ice sold. e/d, that the defendant is entitled to the exclusive use of the pond. 
Dillon v. Kansas City, etc., R. R. Co.,74 Pac. Rep. 251 (Kan.). 

The rights of the owner of an easement are determined by the purpose and 
character of the easement. The owner of land subjected to an easement has a right 
to use the land for all purposes not inconsistent therewith. Thus the owner of land 
over which there is a highway is entitled to the timber that grows on the highway. 
Adams v. Emerson, 6 Pick. (Mass.) 57. In determining the rights of the owner of the 
fee the same principles apply whether the easement is owned by a railroad or by the 
public. Blake v. Rich, 34 N. H. 282. Likewise, the owner of land subjected to 
the burden of a mill pond by proceedings under a mill act may use water from the 
pond for his cattle, for irrigation, or for other purposes, provided he does not thereby 
—— diminish the head of water at the dam. Paine v. Woods, 108 Mass. 160. 

ile a railroad company may use trees on its right of way in constructing its road, 
it may not cut them to sell. Taylor v. New York, ete., R. R. Co., 38 N. J. Law 28. The 
weight of authority is clearly against the principal case. See Kansas Central R.R. Co. 
v. Allen, 22 Kan. 285. 


EVIDENCE — ADMISSIBILITY OF EXPERT TESTIMONY TO PROVE INCAPACITY TO 
BEAR CHILDREN. — The plaintiff in a deed of trust provided that in the event of his 
death the defendant should transfer the property covered by the deed absolutely to 
the plaintiff’s wife unless there should be children of their marriage, in which case the 
defendant should distribute the property between the wife and the children. Subse- 
quently, there being no children, the plaintiff and his wife joined in a bill to have the 
trust set aside, and medical testimony was offered to prove the wife to be incapable of 
having issue. /e/d, that the evidence is inadmissible. Ricards v. Safe Deposit, etc., Co., 
55 Atl. Rep. 384 (Md.). 

The point at issue is believed to be without precedent in America. It would seem, 
however, that the decision is sound. That a trust may be terminated by agreement 
of the parties in interest is conceded, but where cestuis specified in the deed are 
unborn the uncertainty of expert evidence renders its reception to affect the devolu- 
tion of property by cutting off the possible rights of such beneficiaries unsafe. Again, 
the evidence seems incompetent on grounds of public policy. If in such cases a trust 
or settlement may be defeated by evidence of inability to bear children due to natural 
causes, it is difficult to see how, should measures be taken to prevent the possibility 
of procreation, medical testimony showing the fact could be excluded. It is evident, 
however, that its admission might tend to encourage a resort, by interested parties, to 
practices which are manifestly subversive of good morals. The English doctrine 
seems to accord with that of the principal case. See Jz re Dawson, L. R. 39 Ch. D. 155. 


GiFrts — INTER VIvos — WHAT CONSTITUTES DELIVERY. — A father, having made 
a positive declaration of a gift of certain money to his daughter, = out to her the 
various places about his farm where the money was buried. The daughter did not 
remove the money until after the father’s death. é/d, that there is a valid construc- 
tive delivery of the gift. Waite v. Grubde, 73 Pac. Rep. 206 (Ore.). 

It is generally recognized that delivery is essential to the validity of a parol gift. 
Constructive delivery is held sufficient under special circumstances, where the nature 
of the thing itself renders delivery impossible, as is true of a chose in action, or. where 
business custom sanctions constructive delivery, as in case of cattle branded with the 
donee’s brand. Commonwealth v. Crompton, 137 Pa. St. 1 Bi Hiillebrant v. Brewer, 6 
Tex. 45. Inasmuch as the formality of delivery is considered necessary to prevent 
fraud and imposition, constructive delivery, although sometimes extended further, 
should be limited to these classes of cases. Money is of such a transferable nature that 
it seems to be improperly treated by the court as an object of constructive delivery. 
The decision, however, may conceivably be supported on the ground of actual delivery. 
Actual delivery may be made without manual delivery, as, for example, where articles 
are of a bulky character. Fletcher v. Fletcher, 55 Vt. 325. It is sufficient if the donor 
= up, and the donee actually assumes, contro] of the thing. See Gammon Theo- 
ogical Seminary v. Robbins, 128 Ind.85. Whether in the principal case this was done 
is a doubtful question of fact. 


HUSBAND AND WIFE —COoVERTURE— RIGHT OF WIFE TO ACTION FOR ALIEN- 
ATION OF HusBAND’s AFFECTIONS. — Hé/d, that under a statute giving a married 
woman living separate from her husband the right to bring suit in her own name to 
recover damages for injuries done to her person or reputation, a married woman can- 
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not maintain an action against one who entices away her husband. Hodge v. Wetsler, 
55 Atl. Rep. 49 (N. J., Sup. Ct.). : 

By this decision the New Jersey court adopts the view held in Wisconsin and 
Maine, but not accepted in most jurisdictions, that statutes conferring separate rights 
upon married women should be construed strictly. See 8 Harv. L. REV. 507; 11 
ibid. 270; 12 ibid. 142; 13 tid. 49. 


HvusBAND AND WIFE— LIABILITY OF HUSBAND FOR NECESSARIES AFTER SEP- 
ARATION. — After notice from the defendant that he had put away his wife for justifi- 
ble cause, the plaintiff rendered her necessary medical services. He/d, that the plaintiff 
may recover compensation from the defendant. Button v. Weaver, 87 N. Y. App. Div. 
224. 

It is universally held that a husband is not liable for necessaries furnished a wife 
who has deserted him without sufficient cause. Monroe County Board of Supervisors 
v. Budlong, 51 Barb. (N. Y.) 493. Generally in the United States the same result is 
reached where the husband justifiably abandons the wife. Sawyer v. Richards, 65 N. H. 
185. The doctrine of these cases appears to be that the wife may lose her right to 
support by her own wrongful act. See Billing v. Pilcher, 7 B. Mon. (Ky.) 458. The 
decision seems to disregard this doctrine and to draw an unwarrantable distinction 
between the two classes of cases. It may, however, be justified by recent authority in 
New York and by dicta in early English cases. Hatch v. Leonard, 165 N. Y. 435; see 
Robison v. Gosnold, 6 Mod. Rep. 171. But the reasoning in later English cases is 
against it. See Wilson v. Glossop, 19 Q. B. D. 379. 


INJUNCTION — ENJOINING SOLICITATION OF BREACHES OF CONTRACT. —A com- 
peting publisher was soliciting subscribers to the plaintiff’s publication to break their 
contracts of subscription. e/d, that an injunction against such acts will be issued. 
American Law Book Co. v. Edward Thompson Co., 84 N.Y. Supp. 225. 

Only one other instance in which equity enjoined a person from soliciting the breach 
of contracts has been found. See Nashville, etc., R. v. McConnell, 82 Fed. Rep. 65. 
Lack of a precise precedent will not, however, prevent the granting of an injunction, 
if the general principles of equity will warrant its issuance. Hamilton v. Whitridge, 
11 Md. 128. Speaking generally, equity will enjoin an illegal act if its commission 
will inflict irreparable injury on the complainant. Zrhardt v. Boaro, 113 U. S. 537. 
It is well settled that the acts complained of by the petitioner in the principal case are 
illegal. Rice v. Manley, 66 N.Y. 82. It is clear furthermore that the loss of prestige 
which would result from the refusal of a large number of customers to abide by their 
contracts of subscription might easily constitute a permanent injury to the petitioner’s 
business, and a court of equity regards as irreparable an injury which destroys or 
seriously cripples an established business. Amgier v. Webber, 96 Mass. 211. Since the 
same necessity which influences courts of equity to grant relief by injunction in other 
cases exists in the principal case, the granting of the injunction is a proper exercise of 
the discretionary powers of the court. 


INSURANCE — MARINE INSURANCE — DECK CARGO ON INLAND VoYAGE.— The 
plaintiffs brought action upon a marine insurance policy to recover the loss they had 
suffered from the destruction by fire of certain bales of cork carried on the deck of a 
river steamer. The policy was upon “corks, bottles, and other goods” to be carried 
up the Rhine. e/d, that the goods are covered by the policy. Afollinaris Co. v. 
Norddeutsche Ins. Co., 20 T. L. R. 79 (Eng., K. B.). 

It is a general rule that goods carried on deck, unless specifically mentioned, are 
not covered by a pulicy on “cargo, property, or goods.” Taunton Copper Co. v. Mer- 
chants’ Insurance Co., 22 Pick. (Mass.) 108. This rule, however, does not apply to 

oods insured by name which from their nature are usually stowed on deck. Nor does 
it apply where there is a clear and established usage to — cargoes like the one 
insured upon deck, and where it is deemed convenient and prudent to do so. In these 
cases the underwriter assumes without express provision all the damages and advan- 
tages of such usages. //azleton v. Manhattan Jus. Co., 12 Fed. Rep. 1 59° The principal 
case, therefore, in holding that the rule does not apply to an inland voyage by river 
plainly contemplated by the policy, on which voyage it is the practice and usage to 
carry cargoes on deck, would seem to be sound. | 


MINES AND MINERALS — NATURAL GAS— REASONABLE USE. — The defendant 
desired to injure the plaintiff’s gas field, and was accomplishing that purpose by main- 
taining on neighboring gas land a lampblack factory which wasted enormous quanti- 
ties of gas without producing a substantial quantity of lampblack. é/d, that the 
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running of the factory will be enjoined. Louisville Gas Co. v. Kentucky Heating Co., 77 
S. W. Rep. 368 (Ky.). 

This case is apparently the first distinctly limiting each surface owner to a reason- 
able use of the natural gas from a common reservoir. Since damage to a gas field does 
in fact greatly damage the surface owners, the law should not refuse relief without strong 
reasons. The reason most urged is that the law as to percolating waters, according to 
which no surface owner can complain if his neighbor’s well draws away the water, fur- 
nishes an analogy which should control the law as to gas. Jones v. Forest Oil Co., 194 
Pa. St. 379. The difficulties, however, which have prevented the protection of rights - 
in percolating waters do not exist as to gas, since the latter, unlike water, lies so far be- 
low the surface, that rights in it can be protected without interference with ordinary use 
of the land, Furthermore the cause of injury can ordinarily be more satisfactorily 
determined in the case of gas than in the case of percolating water. Accordingly, 
rights in gas should be recognized. Manufacturers Gas Co. v. Indiana Natural Gas 
Co., 155 Ind. 461; contra, Hague v. Wheeler, 157 Pa. St. 324. The rule of a reason- 
able use adopted by the court is well adapted to protect the common reservoir. 


MUNICIPAL CORPORATIONS— PUBLIC STREETS — PRIVATE RIGHTS ACQUIRED 
BY EQUITABLE EsTOPPEL.—A village ordinance apparently gave a street railway 
company the right to build a viaduct 25 feet in width over a portion of a street. 
The po Mae in fact gave a way only 20 feet wide. The village, by its officers, 
supervised the construction of the viaduct. Upon demand by the village that the 
encroachment be removed, the company applied for an injunction restraining the 
village from interfering with the viaduct. e/d, that the injunction will be granted. 
Village of Winnetka v. Chicago, etc., Ry. Co.. 68 N. E. Rep. 407 (Ill.). See Notes, 


P- 273- 


PaROL EvIDENCE RULE—ITs NATURE AND Scope. —In an action on a written 
contract, the defendant, without objection, introduced evidence of a verbal agreement, 
varying the terms of the writing. The court instructed the jury to disregard this 
evidence. é/d, that the parol evidence rule is a rule of substantive law, and that the 
instruction is therefore proper. Pitcairn v. Philip Hiss Co., 125 Fed. Rep. 110 (C.C. A., 
Third Circ.). 

In an action on a pope | note, the defendant, without objection, introduced 
parol evidence tending to vary his liability as it appeared on the face of the note. 
Held, that the evidence, having been admitted without objection, is in the record for 
all purposes. Union Bank of Brooklyn v. Chase, 84 N. Y. Supp. 550.. See NorEs, 


p. 271. 


PLEADING — EJECTMENT — AVERMENT OF PLAINTIFF’S INTEREST. — The onl 
averment of title in an action of ejectment was an allegation of a relationship of land- 
lord and tenant existing between the plaintiff and the defendant. After a verdict for 
the plaintiff the defendant moved in arrest of judgment that the declaration was insuf- 
ficient. Held, that the declaration alleges a sufficient title in the plaintiff. Ayofte v. 
Johnson, 56 Atl. Rep. 110 (R. L.). 

The principal case appears squarely to raise the question whether a declaration 
merely setting forth the lease is a sufficient averment of present interest in the premi- 
ses to permit a landlord to maintain an action of ejectment. Such a declaration suf- 
ficiently alleges title in the lessor at the time of leasing, since the lessee is estopped to 
deny its validity at that time. Rector v. Gibbon, 111 U. S. 276. Hence it would appear 
to set forth a prima facie case of present title, since a state of things once shown to 
exist is presumed to continue. Rowland v. Updike, 28 N. J. Lawtot. It follows that 
a tenant wishing to defend on the ground of a subsequent termination of his lessor’s 
interest must allege this as new matter by an affirmative plea. Accordingly the decision 
appears sound on principle, although no authority directly in point has been found. 
Cf. WILLISTON’s STEPHEN ON PLEADING, p. 363. The decision is even more clearly 
correct if the averments in the declaration are to be construed as allegations of a pres- 
ent relationship of landlord and tenant. 


RAILROADS — RIGHT TO DEMURRAGE. — The plaintiff allowed a car to remain 
unloaded for an unreasonable length of time after notification of its arrival. ‘The de- 
fendant now claimed a lien on the goods for demurrage in accordance with its regu- 
lations. He/d, that the lien exists. Schumacher v. Chicago, etc., R. R. Co., 108 Il. 


App. 520. 
The Illinois courts have heretofore held in accordance with the Nebraska courts 
that the right to demurrage attached only to carriers by water. Chicago, etc., R. R. Co. 
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v. Jenkins, 103 Ill. 588; Burlington, etc., R. R. Co. v. Chicago Lumber Co., 15 Neb. 390. 
The — case, therefore, is of interest in that it brings Illinois into line with the 
weight of authority. Kentucky Wagon Co. v. Ohio, etc., R. R. Co., 32 S. W. Rep. 595 
(Ky.). The decision appears to be sound on principle also, since there seems to be no 
argument in favor of allowing demurrage to carriers by water which does not apply 
with equal or greater force to carriers by land. 


RECEIVERS — LIABILITY TO SuIT. —In an action against certain associations in 
the hands of receivers, the plaintiffs failed to allege that permission to sue the receivers 
had been obtained from the court appointing thém. /é/d, that this is an essential alle- 
gation. Manker v. Phenix, etc., Ass'n, 96 N. W. Rep. 982 (Ia.). ; 

Heretofore the Iowa courts have held that one might maintain an action in any 
court against a receiver — by another court without first obtaining the permis- 
sion of the latter, although the appointing court would have authority under these cir- 
cumstances to interfere by injunction at any time for the protection of its receiver. 
Allen v. Central R. R. Co., 42 la. 683. The principal case is of interest in that it over- 
rules these earlier decisions and brings the Iowa law into line with the weight of 
authority, Porter v. Sabin, 149 U.S. 473. It is also another illustration of the extent 
to which the courts will go in order to protect receivers. See 17 Harv. L. REv. 196. 


SuRETYSHIP—SuRETY’s RIGHT OF SUBROGATION. —A surety company which 
was surety for one of several joint tort-feasors paid a judgment recovered in tort 
against them. /é/d, that the surety is entitled to be subrogated to the judgment 
creditor’s rights, olb v. National Surety Company, 176 N. Y. 233. See Notes, p. 


276. 


TAXATION — PURCHASE OF NON-TAXABLE BONDS TO AvorID TAXATION.— A 
statute provided that personal roves should be listed for taxation with reference to 
the quantity held on a certain day. e defendant bank, for the purpose of avoiding 
taxation, purchased United States bonds immediately before, and sold them immedi- 
ately after, the date fixed 7 the statute. ¢/d, that the defendant may be assessed 
the rnd invested in the bonds. Jn re People’s Bank of Vermont, Ili., 67 N. E. 

ep. 777 (Iil.). 

Any person has a legal right to purchase bonds, even though his purpose be to 
avoid taxation. S#iwell v. Corwin, 55 Ind. 433- Equity will not enjoin the collection 
of a tax levied upon money so invested. Mitchell v. Board of Commissioners of Leaven- 
worth Co., etc. 91 U. S. 206. What authority has been found supports the principal 
case. Holly Springs, etc., Co. v. Supervisors o Marshall Co., 52 Miss. 281. On prin- 
ciple, however, the result seems indefensible. Equity may, indeed, well refuse to 
enjoin the collection of the tax because the defendant is not deserving of its assistance 
in his sharp practice. But at law, since the defendant had a legal right to purchase 
the bonds, there was no fraud of which a court could take cognizance. The result is 
that either the defendant has been assessed with property which on taxing day was 
another’s, or the tax has been levied as a penalty, neither of which is provided for 
by the statute. It is, therefore, for the legislature, rather than for the courts, so to 
extend the law as to prevent similar transactions. A provision against the evasion 
of — in this manner appears in an Ohio statute. See Shotwell v. Moore, 129 
U. S. 590. 


Torts — LIABILITY OF NEGLIGENT MAKER OR VENDOR OF CHATTEL. — The 
defendant company sold a defectively constructed land-roller, which was resold to the 
plaintiff. Owing to the defect, the plaintiff was injured. e/d, that the defendant is 
not liable. Xvelling v. Roderick Lean Mfg. Co., 84 N. Y. Supp. 622. 

The defendant sold diseased hogs. ese were resold to the plaintiff, who placed 
them with his own. The plaintiff’s hogs died of the disease. Ae/d, that the defendant 
is liable. Skinn v. Reutter, 97 N. W. Rep. 152 (Mich.). See NoTEs, p. 274. 


TRADE UNIONS — JUSTIFICATION FOR INJURY INTENTIONALLY DONE TO Em- 
PLOYER’S BusINEss. — The plaintiff having refused to sign a contract with its employees 
not to continue the “‘ piece work system” in its factory, the defendant union caused a 
strike, and stationed men near the factory who persuaded many of the non-union men 
still working for the plaintiff to leave. Ae/d, that an injunction restraining the defend- 
ant from interfering with the plaintiff’s business will not be vacated, on the ground 
that the object of the interference was not to increase the employee’s wages, but to re- 
strict the plaintiff’s freedom of carrying on his business. Davis Machine Co. v. Robin- 
son, 41 N. Y. Misc. 329. 
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The intentional infliction of injury by one’person on the business of another should 
be considered prima facie actionable unless there is justification. The struggle for ex- 
istence called competition in trade is a justification ; and so also should be the struggle 
for existence between employers and employees. See 15 HARV. L. REv. 482. In the 
principal case a distinction was drawn between competition as to the price of labor, 
which the court intimates would justify the injury done, and competition as to the 
conditions of labor, which they say does not justify the 9 om" But success by the em- 
ployee in competition as to the conditions under which his labor shall be performed 
may be just as important to the employee, and no more harmful to the employer, than 
success in the competition as to the price of labor. The decision of the court overlooks 
the consideration that the right of the employee to improve the conditions of labor 
is as great as that of the employer to dictate how his business shall be conducted. 


WATERS AND WATERCOURSES — EROSION — RIGHT OF RIPARIAN OWNER TO 
RECLAIM LAND.—The defendant, an owner of land which had been gradually 
encroached upon by a river, built a wall where his bank originally stood. This 
flooded a mill owned by the plaintiff, who brought suit to compel removal. é/d, that 
the wall is an unlawful obstruction, and must be removed. Holcomd v. Blair, 76 S.W. 

Only two other decisions have been found concerning the right of a riparian owner 
to reclaim land lost through erosion. One of these holds that he may build out to his 
original line, even if it injures the other owners. Gulf, Col. etc., R. Co. v. Clark, 101 
Fed. Rep. 678. This liberal interpretation of his rights corresponds to some extent 
to those decisions which allow a riparian owner to guard against future erosion even 
at the expense of other proprietors. Shelbyville, etc., Turnpike Co. v. Green, 99 Ind. 
205. The other case, decided in Scotland, accords with the principal case in denying 
any right to reclaim eroded land, Aberdeen v. Menzies, cited in Withers v. Purchase, 
60 L. T. R. 819, 821. This would probably be the law also in those jurisdictions 
which do not allow protection even against future erosion if it will flood the land of 
others. Gerrish v. Come 48 N. H.g. Logically the principal case seems unassail- 
able. Restoring the old bank, and so changing the middle line of the stream, deprives 
the opposite owner, by means of an artificial erection, of property made his by 
accretion. Since title by accretion is perfect, such an act is equally unlawful whether 
the channel has recently changed or not. Menzies v. Breadalbane, 3 Bli. N. S. 414. 


WITNESSES— RELIGIOUS BELIEF AS AFFECTING CREDIBILITY.—A statute pro- 
vided that no witness should be deemed incompetent on account of his religious belief. 
A witness having testified that he had no fixed belief in a Supreme Being or in a future 
state of rewards and penalties, the court charged that his statements might be con- 
sidered as affecting his credibility. He/d, that the charge is erroneous. Brink v. 
Stratton, 176 N. Y. 150. 

The imprecation of divine vengeance alone was originally thought to give the oath 
its binding effect ng the conscience, from which it followed logically enough that 
want of belief in the Supreme Being rendered a witness incompetent to testify. 
Curtiss v. Strong, 4 Day (Conn.) 51. ith the diminishing force of the reason of the 
rule, however, the rule itself has been modified, until by statute in a large number of 
states there are to-day no religious qualifications of competency, although in several 
of them, by statute or judicial decision, want of faith may still be shown to affect 
credibility. State v. Elliot, 45 la. 486; Hunscom v. Hunscom, 15 Mass. 184. Since the 
effect of an oath on an “unbeliever,” while not necessarily weaker than that on a 
“believer,” must nevertheless be different from it, it would seem to follow that unbelief 
may properly be shown for that purpose. The principal case is believed to be the first 
actual decision to reach an opposite conclusion. In thus annihilating the old common 
law distinction, it in effect overrules the previously accepted doctrine in New York. 
— v. Hopkins, 28 Barb. (N. Y.) 265; see People v. M’Garren, 17 Wend. (N. Y.) 
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I. LEADING LEGAL ARTICLES. 


FOREIGN VOLUNTARY ASSIGNMENTS. — This subject, in so far as it relates 
to the conflict of laws between the states of the Union, is treated by a recent 
writer. Foreign a. Assignments for the Benefit of Creditors, by Edson 
R. Sunderland, 2 Mich. L. Rev. 112, 180 (Nov. & Dec., 1903). The author 
states the general rule to be that a voluntary general assignment valid where 
made will A held valid as to the assignor’s property everywhere. But where 
the thing assigned is land the rule seems clear that the validity of the foreign 
assignment is determined 7 the laws of the sétus. Gardner v. Commercial, . 
etc., Bank, 95 lll. 298. Where the ves is personalty the cases generally lay 
down the rule as it is stated by the author. Mr. Sunderland’s language would 
seem to imply that he considers this rule to be related to the general doctrine 
that the validity of a contract depends on the /ex Joci contractus. This is true 
where the ves is a chose in action, for in such a case the assignment is merely 
the creation of a power of attorney, and its effect is governed by the law under 
which the act is done. LZgdert v. Baker, 58 Conn. 319. But the transfer of 
chattels is of course an entirely different matter. The binding force of a con- 
tract is imposed by the law of the place where the promise is given. But the 
transfer of title to chattels or realty can only be effected by the law having 
actual jurisdiction over them. Cammell v. Sewell, 5 H. & N. 728. Many of 
the cases talk of “comity” and of the rule that “the sz#us of personalty is the 
domicil of the owner.” But to invoke such a fiction here seems unnecessary 
and misleading. That an assignment, valid where made, does, in general, pass 
title to chattels everywhere, results from the fact that, in general, any transac- 
tion which amounts to a transfer under the law of one jurisdiction is equally 
efficacious under the law of any other jurisdiction ; such a transfer depending 
everywhere mainly on the intention of the parties and little on forms. 

It is only, then, by reason of the various statutes which in some jurisdictions 
invalidate assignments giving preferences, or require the filing of bonds, in- 
ventories, etc., to perfect an assignment, that the question of the validity of a 
foreign assignment of chattels not conforming to the law of the sztus is raised ; 
and then it would seem to become entirely a matter of interpretation of the 
statute, though it is in fact very often treated as if it werea ——- of con- 
flicting considerations of comity and of policy. As Mr. Sunderland points out, 
the problem has been answered in very different ways. Some decisions under 
the statutes hold the assignment wholly void ; while by many courts it has been 
held valid as against creditors domiciled in the state of the assignment, by other 
courts as against all but domestic creditors, and by still others as against all 
persons. The author seems to approve of the decisions which make the statutes 
applicable only to domestic assignments; and, at all events, he would hold 
creditors domiciled in the state of the assignment bound thereby. There is, 
however, certainly strong reason to object to any distinctions based on citizen- 
ship. The intention to so discriminate will be hard to find in the statutes; and 
a statute which does expressly so discriminate offends against the spirit of 
comity and liberality which —_ to prevail between civilized nations and par- 
ticularly between states of the American Union. It is, of course, urged that an 
opposite rule would compel the domestic creditor to go to the foreign state for 
his remedy. But his contract was not made in reliance on the property within 
the state, and in justice he. has no better claim to it than has a foreign creditor. 
Moreover, it would seem that a statute, making distinctions against citizens of 
another state, would now be held unconstitutional in the United States. Blake 
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v. McClung, 172 U.S. 239, 176 U. S. 59; Belfast Savings Bank v. Stowe, 
92 Fed. Rep. 

The question, as to assignments within the United States, loses much of its 
practical importance under the national bankruptcy act ; for an assignment for 
the benefit of creditors is an act of bankruptcy and affords a basis for proceed- 
ings in bankruptcy, which involve all the bankrupt’s property throughout the 
country, and nullify an assignment of less:than four months’ standing. 


LIABILITY TO USERS OF ELECTRICITY OF ONE NEGLIGENTLY BREAKING THE 
CONDUCTING WIRES. — This, broadly, is the subject of an article criticising 
arecent case. Liability for Breaking Electric Wires, Anon., 10 Case & Com. 
63 (Nov., 1903). In the case in question a building contractor undermined a 
sidewalk in violation of a local ordinance, and negligently broke wires in an 
underground conduit. These wires belonged to a company that was under a 
contract with a publishing company to supply electricity for power and light, 
subject, however, to accidental interruptions. The Supreme Court of Georgia 
denied the publishing company recovery in tort against the contractor, on the 
ground that its damage resulted only from the non-performance of a contract by 
a third party, and that the only damage proximately caused by the defendant 
was the injury to the property of the electric company. Byrd v. English, 117 
Ga. 191. This reasoning the above article shows to be fallacious, since the 
=, rights did not arise from a breach of contract, because there was no 

reach, and since the plaintiff's damage was a direct and immediate result of 
the defendant’s act. The writer argues that just as the proprietor of a store 
may have an action when access to his place of business is unlawfully cut off; 
or a mill owner, when his easement or license of a water-channel is wrongfully 
interfered with on the servient land by a third party, so in the principal case an 
action should lie for a direct interruption of the plaintiff’s lawful business by the 
defendant’s tortious act, without regard to the ownership of the immediate 
property injured. 

This article, as most cases on the subject —to the confusion of lawyers and 
possibly of some courts — does not expressly distinguish between the question 
of rr cause and the question of the existence of a duty. In the case discussed 
the plaintiff's damage was unquestionably the direct and proximate result of the 
defendant’s conduct. The exact point at issue is whether the defendant owed 
a duty of care not only to the owner of the wire, but also to all persons using 
the current. To determine when a duty exists is a problem frequently as diffi- 
cult as it is important, and in each case it would seem to be a mixed question of 
law and of fact. The cases of easements and access to property, relied upon 
by the writer, all involve recognized property rights, and so are not helpful. A 
broader principle is involved here: whether as a general rule a y at: who 
admittedly has a legal duty of care to one party, has not also a similar duty to 
any other person or class of persons whom he knows, or, as an average reason- 
able man, should know, will almost inevitably suffer palpable damage as a direct 
result of the act which constituted the breach of duty to the first party. Sucha 
rule would give a desirable result in the principal case, isin accordance with the 
conclusion of the article, and is believed to be wise, and in line with the weight 
of authority. A case closely in point ,is where a fire in the plaintiff’s buildings 
would very probably have been extinguished by a volunteer fire —— from 
a neighboring town. The defendant railroad was held liable for the loss of the 
buildings caused by its negligence in running over and cutting the hose which 
had been laid across its tracks. Metallic Compression Casting Co. v. Fitchburg 
R. Co., 109 Mass.277. See Mottv. Hudson kiver R. Co., 8 Bosw. 345, 1 Robt. 
(N. Y.) 585. Cf Kahl v. Love; 37 N. J. Law 5. This principle also appears 
where the defendant by an act constituting a breach of duty to one party makes 
more difficult the performance of a contract binding on the plaintiff. Cue v. 
Breeland, 78 Miss. 864. Compare, however, the following cases where the facts 
did not meet the exact requirements of the above rule and recovery was denied. 
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Dale v. Grant, 34 N. J. Law 142; Anthony v. Slaid, 52 Mass. 290. This prin, 
ciple would seem to be helpful also where the defendant’s duty, if any, to the 
plaintiff depends upon the defendant’s performance or non-performance of a 
contract with a third party. Pittsfield Cottonwear Mfg. Co. v. Pittsfield Shoe 
Co.,71 N. H. 522. In numerous cases where property was damaged by fire, 
the owner was denied recovery in tort against the water company for failure to 
maintain in its pipes the pressure required by contract with the municipality. 
Boston Safe-Deposit and Trust Co. v. Salem Water Co., 94 Fed. Rep. 238. 
This view seems sound, since the defendant could not have foreseen this dam- 
age as the almost inevitable result of his breach of contract. 


THE HISTORY AND THEORY OF THE LAw OF DEFAMATION. — A scholarly 
and interesting treatise on this subject by Mr. Van Vechten Veeder is begun in 
3 Columbia L. Rev. 546 (Dec. 1903). In early times reputation was amply 
— by the seignorial and ecclesiastical courts; but with the decay of the 

ormer and the discontent with the procedure and remedies of the latter, the 
writer shows that the growing jurisdiction of the king’s courts came to be ex- 
tended to defamation. Sitting in the “starred chamber,” the king’s council 
also exercised a jurisdiction, limited to the aristocracy, over the statutory 
offense known as De Scandalis Magnatum, which was directed at first chiefly 
against sedition and turbulence, but which by the time of Elizabeth extended 
to non-political defamation. It was at this time also, says the writer, that the 
king’s courts acquired a considerable bulk of litigation in defamation, and 
formulated the rules which, though then applied alike to written and oral words, 
came to be applied exclusively to oral defamation. These rules, really in the 
form of.exceptions to unbridled license of speech, depended either on the nature 
or substance of the imputation, for example, a charge of crime; or on the con- 
sequences of the imputation, that is, special damage. The invention of print- 
ing, with its consequent spread of reading and writing, brought new dangers to 
the absolute monarchy; censorship of the press became part of the royal pre- 
rogative. The Star Chamber undertook jurisdiction over this alarming form 
of scandal. Unfettered by rules, it boldly borrowed from the Roman criminal 
law, but with important modifications and additions of its own, particularly the 
fundamental principle that libel is punishable as a crime because it tends to a 
breach of the peace. After the abolition of the Star Chamber the power of 
censorship steadily waned, and there grew up in the common law, to restrain 
on non-criminal libel, the civil doctrine of libel, “that although words 
‘spoken once’ would not be actionable, ‘ yet they being writ and published’ 
became actionable.” The writer examines the reasons usually advanced for the 
common law distinctions which in time came to be established between libel 
and slander, and comes to the sound conclusion that “ an actionable test may 
be rationally based upon the character of the publication, perhaps upon the 
motive with which it was published, but not upon its form.” 


THE NORTHERN SECURITIES CASE. — Professor Langdell’s attack on the 
Merger decision in 16 Harv. L. REv. 539 has elicited a spirited answer from 
ex-Governor Chamberlain of South Carolina. Zhe Northern Securities Case; 
a Reply to Professor Langdell, by Daniel H. Chamberlain, 13 Yale L. J. 57. 
The author is no less outspoken in his approval of the decision than was the 
article which he attacks in its denunciation. Far from being a thoroughly 
‘iniquitous decree,” he pronounces it “a beacon a great victory in the 
struggle of justice” and “ absolutely dictated and compelled ” by the three pre- 
vious decisions of the Supreme Court, relied on by the Circuit Court of Ap- 
peals, viz., U. S. v. Trans-Missouri Freight Association, 166 U.S. 290; U. S. 
> Joint Traffic Association, 171 U.S. 505; and Addystone Pipe and Steel Co. v. 

5-175 U. S. 211. 
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e Mr. Chamberlain sees no bearing in the position taken by Professor Langdell 

that the Sherman Act is “a criminal statute, pure and simple,” which does 
not make the forbidden acts civil torts, since Congress expressly gave the 
court jurisdiction in equity to restrain such acts; and the power of Congress 
to do this is wet He contends that the statute does apply in terms 
to railway companies, whether or not it was so intended ; and at all events con- 
siders that question to have been finally settled in United States v. Trans- 
Missouri Freight Association. The proposition that the carriage of persons 
and goods is not “trace or commerce” within § 2 of the Act, he regards as 
too preposterous for comment. And, finally, to.the argument that there can 
be no conspiracy where “only one person ” is concerned, he answers that there 
were three distinct corporations which were formal defendants on the record 
as well as real defendants in the untechnical sense. 


A DANGEROUS TENDENCY. Wm. A. Glasgow. A protest against an alleged legisla- 
tive tendency toward paternalism. 37 Am. L. Rev. 84 s. 

ALASKA TRIBUNAL AND INTERNATIONAL LAW. Thomas Hodgins. 23 Can. L. T. 435: 

ATTITUDE OF THE BRITISH GOVERNMENT TOWARDS LEGAL CONFERENCES. G. Ff. 
Phillimore. 29 Law Mag. & Rev. 1. 

BONUS UNDER THE NEw Lanp Acts, THE. Anon. 37 Irish L. T. 487. 

CAN A MARRIED WOMAN ACQUIRE TITLE TO LAND BY DISSEIZIN. Joseph H. Blair. 
57 Central L. J. 485. 

COMMENTS UPON SOME RECENT NEW JERSEY CASES ON CORPORATE CONTRACTS 
IN RESTRAINT OF TRADE. Norman Grey. 42 Am. L. Reg. 672. 

COMMERCIAL LAW AND MODERN COMMERCIAL CoMBINATIONS. Part of the report 
of the Committee of the American Bar Association. 37 Am. L. Rev. 828. 

CONCERNING A DISMEMBERMENT OF THE WELL KNOWN AND TIME-HONORED 
TITLEs OF THE Law. Anon. A criticism of the system of classification used in 
some digests and cyclopedias. 11 Am. Lawyer 491. 

CONTEMPT OF CouRT. Anon. Discussing the power of a court of appeal to punish 
for an act committed during the trial of a case, and advocating legislation in 
Australia. 35 Aust. L. T. 75. : 

CONTINGENT FrEs. Robert H. Patton. Discussing contracts for contingent fees in 
damage cases and the rights of an attorney thereunder. 36 Chic. L. News 127. 

DEVELOPMENT OF Equity. ugene B. Grey. 18 Chic. L. J. 641, 655. 

DISCOVERY AND Propuction. 06 McKay. Contrasting the law in England and 
Ontario. 39 Can. L. J. 762. 

DvE Process oF Law. Alton B. Parker. 37 Am. L. Rev. 801. 

EFFECT OF THE IMITATIVE INSTINCT OF THE COMMON Law. Wm. WM. Blatt. Point- 
ing 85 some absurdities resulting from the doctrine of stare decisis. 37 Am. L. 

ev. 892. 

ELECTION OF FEDERAL JuDGES. Frederick Bausman. A reply to a previous article 
which advocated popular election. 37 Am. L. Rev. 886. 

EQUITABLE LIABILITY OF STOCKHOLDERS. George B. Barrows. 13 Yale L. J. 66. 

EXPANSION OF THE COMMON Law. Sir Frederick Pollock. One of a series of lectures 
delivered in this country. 3 Columbia L. Rev. 505. 

FAILURE OF CONSIDERATION OR FAILURE OF PERFORMANCE. #7. 7. A plea for 
discrimination in the use of the terms. 7 Law Notes (N. Y.) 1 

FEDERAL INCORPORATION FOR COMPANIES ENGAGED IN INTERSTATE COMMERCE. 
Henry W. Palmer. 27 Natl. Corp. Rep. 376. 

FEUDAL TENURES IN WESTERN INDIA. /. A. Saldanha. 5 Bombay L. Rep. 188. 

FOREIGN VOLUNTARY ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. Part II. 
Edson R. Sunderland. :2 Mich. L. Rev. 180. See supra. 

HINDU AND MOHAMMEDAN RELIGIOUS ENDOWMENTS. Anon. 13 Madras L. J. 230. 

HINbu Law IN 1902. Anon. Résumé of decisions. 5 Bombay L. Rep. 179. 

HoMICIDE IN SELF-DEFENSE. re H, Beale, Jr. 3 Columbia L. Rev. 526. 

INALIENABLE RIGHTS. THE ILLEGALITY OF COLLECTIVE BARGAINING. Jonathan 
Ross. Discussing the inalienability of the right to life, liberty, and the pursuit of 
happiness. 15 Protectionist 1109. 

UDICIAL SALARIES LAW IN PENNSYLVANIA. Luther E. Hewitt. 42 Am. L. Reg. 653. 

‘Law OF COMPENSATION FOR IMPROVEMENTS EFFECTED BY PERSONS IN POSSESSION 
OF LAND IN AUSTRALIA. Anon. 13 Madras L. J. 223. . 
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Law oF REASON, THE. Sir Frederick Pollock, One of a series of lectures delivered in 
this country. 2 Mich. L. Rev. 159. 

Law RELATING TO ARBITRATION. S. V. 2. Discussing duties and powers of arbi- 
trators. 8 Calcutta W. N. 19. 

Laws AND LAW MAKING. Henry Hilton Brown. 29 Law Mag. & Rev. 8. 

Law’s DELAY, THE. /John F. Baker. Detailed suggestions to the commissioners ap- 

inted by the Governor of New York to investigate the delays and expenses 

in the administration of justice. 65 Albany L. J. 372. 

LEGAL ASPECTS OF THE PANAMA SITUATION. Edwin Maxcy. 13 Yale L. J. 85. 

LIABILITY FOR BREAKING ELECTRIC WIRES. Anon. 10 Case & Com. 63. See supra. 

LIABILITY OF TRUST COMPANIES ACTING AS TRANSFER AGENTS. Charles A. Greane. 
10 Case & Com. 73 

MENTAL ANGUISH DOCTRINE IN TELEGRAPH CASES. Francis Raymond Stark. 
7 Law Notes (N. Y.) 169. 

NATURAL Born CiTIzEN. Alexander P. Morse. Discussing the eligibility for the 
office of President. x Wash. L. Rep. 823. 

NEGOTIABLE AND NON-NEGOTIABLE PAPER. Percy R.Wilson. 11 L. Stud. Helper 369. 

NEGOTIABLE INSTRUMENTS ACT IN THE MICHIGAN LEGISLATURE. George W. Bates. 
Advocating adoption of the law. 37 Am. L. Rev. 873. 

Nonsuits, OLD AND New. Theodore F. Demarest. Discussing New York decisions. 
65 Albany L. J. 363. 

NORTHERN SECURITIES CASE; A REPLY TO PROFESSOR LANGDELL. Daniel H. 
Chamberlain. 13 Yale L. J. 57. See supra. 

POWER OF THE STATE BOARD OF HEALTH UNDER THE MISSOURI CONSTITUTION TO 
REVOKE A PHYSICIAN’s LICENSE. LZdw. J. White. 57 Central L. J. 423. 

RATIFICATION IN THE LAW OF AGENCY. Arthur Gwinn. 7 Central L. J. 463. 

REASONABLE RATES. Alton D. Adams. Discussing the historical development of 
the subject in the Supreme Court. 12 Jour. of Pol. Econ, 79- 

REFORM IN MARITIME Law. James G. Whiteley. Advocating the adoption of the 
proposed international code. 37 Am. L. Rev. 863. ; 

RIGHTs OF Privacy. John A. Montgomery. 36 Chic. L. News 126. 

THE CoMPANIES ACTS (1062-1900). WV. W. Sibley. 29 Law 

ag. ev. 69. 

SPECIFIC PERFORMANCE. W. Donaldson Rawlins. A chatty outline of the growth 
and scope of the doctrine. 29 Law Mag. & Rev. 37. 

STATUS OF AN INNOCENT Convicr. C. H. P. 7 Law Notes (N. Y.) 166. 

STATUTORY RESTRAINTS UPON THE MARRIAGE OF DIVORCED PERSONS. JH. J. Whit- 
more. 57 Central L. J. 444. 

TAXATION OF STOCK EXCHANGE SgaTs. P.H. 7 Law Notes (N. Y.) 165. 

Wuat ConstTITUTES A “‘ CONDITION OF PEONAGE.” Anon. 57 Central L. J. 441. 

WHETHER THE GIVING OF TRADING STAMPS IS SUBJECT TO PROHIBITIVE LEGISLA- 
TION. Anon. 57 Central L. J. 421. 

WORKING OF THE REGISTRATION OF WILLS ACTS IN IRELAND, THE. Richard /. 
Kelly. 29 Law Mag. & Rev. 25. 


Il. BOOK REVIEWS. 


YEAR Books oF Epwarp II. Vol. I. Edited for the Selden Society by 
F. W. Maitland. Being Volume XVII, for the year 1903. London: Ber- 
nard Quaritch. 1903. pp. xCiv, 258. 8vo. 

It is hard to speak with due moderation of such a book as this. It is so full 
of learning, so interesting in what it contains, and above all so full of hope and 
promise for the future, that one’s first feeling is merely one of gratitude to the 
great scholar from whose brave patience and perseverance it has resulted. 

For two centuries and a half the year books were a graphic record of the pro- 
ceedings of the king’s courts. Not only the progress of the law, but in a great 
degree the progress of national life, must be traced in their pages. In them the 
lawyer finds the history of his law, the historian finds the most authentic source 
of knowledge of the life of the times, the economist gets his data, and the student 
of literature finds dramas of real life told with admirable art. Yet of this lon 
series of priceless documents only about half has ever been put into print; an 
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the published portion is so ill edited as often to be unusable. Of gaps in the pub- 
lished years the most serious is the hiatus during the whole —_ of Richard II. 
— a transition period in law as in other aspects of English life. This hiatus 
there seems no present likelihood of filling. The volumes of the Rolls Series 
are gradually working through the unpublished years of Edward III., but it may 
be another generation before they get far into the next ae Of the part 
already published the most corrupt text is undoubtedly that of Edward II.; and 
this is the text the Selden Society is now beginning to correct for us. 

An impatient American finds it hard to acquiesce in the deliberate elegance 
with which the Master of the Rolls and the Selden Society are preceeding in 
their task. ‘* What profit me,” he asks, “ wide margins and learned notes, if I 
must lay aside my books before I can learn of the development of uses in the 
last decades of the fourteenth century; and if my learned disputation with Pro- 
fessor Blank about the true meaning of that passage in Maynard cannot be 
solved by the true text before it is too late for me to enjoy my certain triumph ? 
Better have a good accurate translation from the best manuscript, printed like 
an ordinary book of reports, and leave the antiquarian study of the text for the 
leisure of tuture generations of scholars, and editions de luxe for those who buy 
their books to look at, not to read.” 

But though we may long for the s 2g F gee ny of a corrected text of the 
entire series of years, no one can fail to be glad that Professor Maitland has 
done just the work that appears here. The text has been corrected by com- 
parison of manuscripts ; this corrected text has been compared with the rolls, 
and a luminous translation has been added. But this is not all. We have 
learned to look to Professor Maitland’s introductions for pleasure and profit; 
and we are not disappointed in this case. 

The Introduction begins with a dissertation “ of the Year Books in general,” 
in which the editor finally disposes of Plowden’s statement that the books were 
the product of an official system of reporting. It is here conclusively shown 
that the books were unofficial reports; and “ we may strongly suspect that what 
was wanted was instruction, and that these books were made by learners for 
learners, by apprentices for apprentices.” “ As early as 1285 an ever memorable 
step was taken. Some one was endeavoring to report in the vernacular — that is, 
in French — the oral debates that he heard in court. In 1293 a fairly continuous 
stream began to flow. This surely isa memorable event. When duly considered 
it appears as one of the great events in English history. To-day men are report- 
ing at Edinburgh and Dublin, at Boston and San Francisco, at Quebec and 
Sydney and Cape Town, at Calcutta and Madras. Their pedigree is unbroken 
and indisputable. It goes back to some nameless lawyers at Westminster to 
whom a happy thought had come.” 

The second part of the Introduction is a careful examination and comparison 
of certain cases from the text of Maynard with the corrected text and the roll. 
The errors which are — out in the old printed text are startling enough, 
but we all knew that the text could not be depended upon. Our only surprise 
is to learn that anything in print could have been quite so inaccurate. 

The third part of the Introduction consists in what the editor modestly calls 
“a few remarks ” on the language of the Year Books, which prove to be a 
learned and elaborate grammar of the Norman-French dialect of the Year- 
Books. Those who have groped without guide through the barbarous jargon 
of the later books will benefit by this. 

The rest of the Introduction is taken up with a discussion of the manuscripts 
and —— expansions. A legal calendar follows for the two years that are 
covered. 

When we come to the cases themselves, we are glad to find how much more 
modern, as well as more human, the law seems in its English dress. 

Most of the cases are, to be sure, concerned with the obsolete land law of 
the time; and very few important cases have been added to Maynard’s collec- 
tion. We get from the rolls, however, several interesting bits of information. 

In 1 Ed. II. 6 is an action of dower, in which the demandant eventually 
failed because she was proved to be a professed nun. The plea first offered 
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called on the demandant to show where the husband died ; and, the answer 
was, he died at Ypota on the sea of Greece. The roll adds new interest to 
the case when we learn that the husband was Sir John Mandeville ; and though 
the date would seem to prevent our ascribing to him the work that bears his 
name, the roll must at least require a reconsideration of the disputed question 
of the authorship of the travels. 

The roll in Fisher v. Newgate (2 Ed. II. 37) brings out an interesting point 
for which there was no such early authority. The action is debt on a bond, and 
the plaintiff is given his debt, with damages taxed by the court. The roll then 
adds, ‘‘ and be it known that the said writing is redelivered to Richard uncan- 
celled because other debtors are comprised in the same.” 

There is only one thing which we should wish to change about this book; 
and that is, that we must wait two years for its successor. 

J. H. B., JR. 


A TREATISE ON THE CONSTITUTIONAL LIMITATIONS, which rest upon the ~ 
Legislative Power of the States of the American Union. By Thomas M. 
Cooley. Seventh Edition. By Victor H. Lane, Professor of Law in the 
University of Michigan. Boston: Little, Brown, and Company. 1903. 

p. cxxiii, 1036. 8vo. 

When a law treatise as well known and as much quoted and of as high au- 
thority as Judge Cooley’s Treatise on Constitutional Limitations has not been 
re-edited in thirteen years, a new edition is very welcome. Judge Cooley first 
published his treatise in 1868. The text and footnotes then covered six hun- 
dred and thirty-three pages of law octavo, and contained about thirty-five hun- 
dred citations. Within fifteen years the work went through five editions, and 
in.the fifth, published in 1885, had been increased to seven hundred and ninety- 
one pages of text and footnotes containing about eight thousand citations. The 
work on all these editions was done by the author himself. In 1890 a sixth edi- 
tion was published which differed from the fifth mainly in the addition of some 
two thousand cases. The text was little altered, and covered the same number 
of pages as the fifth. : 

The present edition is the work of Professor Lane of the University of Michi- 
gan. The text proper has not been altered. The addition of more than three 
thousand new cases has, however, increased the book about one hundred and 
fifty pages. The editor’s work in bringing the book to date has been carefully 
done, and all the important cases of recent years seem to have been included in 
the volume. Some of these have been inserted in brackets in the old footnotes, 
while others have been made the basis of new notes by the present editor on 
topics suggested by but not discussed in the text. One difficulty, however, lies 
in the fact that these notes are not in the nature of additional text, but are col- 
lections of the points decided in numbers of more or less closely connected cases, 
the editor’s work apparently nae a condensation and restatement of the head- 
notes of these cases. As the index to this edition is practically the same as 
that of the sixth edition, much valuable information is not made as accessible as 
it might be by a larger generalization. 

Citations are made in this edition to the American State Reports and to the 
Lawyers Reports Annotated, and duplicate references are made to all cases 
which are printed in the National Reporter System. This should prove to be 
an excellent change. In regard to the order of the citations there is room for 
some improvement. For the most part the scheme seems to be to cite the cases 
from a single jurisdiction beginning with the latest and going to the earliest. 
In some instances, however, citations have been made in the inverse order, and 
in some few others without regard to any system. 
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CASES ON CRIMINAL Law. _ A selection of Reported Cases on Criminal 
Law. By William E. Mikell, Professor of Law in the University of Penn- 
sylvania. Philadelphia: International Printing Co. In two volumes. 

ol. II. 1903. pp. 505-983. 8vo. 

The second volume of Professor Mikell’s Cases on Criminal Law consists of 
cases on specific crimes, the general principles of criminal law having been 
treated in the first volume. It is of course impracticable in a case-book on this 
subject, especially in one designed for use in law schools, to include cases on 
every species of crime. Only the more important subjects can be considered. 
The editor is met at the outset, therefore, with the difficulty of deciding what 
to leave out. Professor Mikell’s choice is, in the main, good, but it is be- 
lieved that he might well have omitted the short chapters on false imprisonment 
and abortion, which contain but one or two cases. The subject of conspiracy, 
which would perhaps most naturally be taken up as a specific crime, was 
treated in Vol. I. in the chapter on the criminal act. 

In subdividing chapters the editor has carried out the plan of his first volume, 
and has arranged his cases in as complete a classification as the subjects allow. 
The selection of cases on personal injury is very good, the choice of reported 
decisions to illustrate the various means by which death may be caused so as to 
entail criminal responsibility being pestiouleate happy. In the chapter on hom- 
icide there is a group of cases on the subject of jurisdiction which in the “ Cases 
on Criminal Law” of Professor Beale is considered under a separate chapter in 
that part of the volume which deals with the general principles of criminal law. 
The chapter on larceny, which for a work of this kind must be a most vexatious 
subject to arrange, is quite satisfactory. Of the subdivisions of this subject the 
one entitled “Trespass” is by far the most comprehensive, including cases 
which in Professor Beale’s collection would come under his subheading, “ Pos- 
session,” and also cases of larceny by a bailee, by breaking bulk, and by trick 
The last three classes of cases might more nacmealiy be placed in a separate sub- 
division, since they form anomalous exceptions to the general rule that larceny 
includes a trespass. 

Most of the cases, as might be expected, are taken from English reports, but 
a fair number of American cases are included. The recent cases are happily 
chosen and illustrate well the points for which they are inserted. The editor 
has appended an index, which adds greatly to the value of the collection as a 
book of reference. 


HISTORICAL INTRODUCTION TO THE ROMAN Law. By Frederick Parker 
Walton, Advocate of the Scottish Bar, Professor of Roman Law and Dean 
of the Faculty, McGill University. Edinburgh and London: William Green 
& Sons. 1903. pp. xi, 256. 8vo. . 

“ With the exception of the Bible there is no book which has so profoundly 
affected western civilization as the Corpus Juris.’’ With these — words 

Dean Walton begins his clear and interesting summary of the history of the 

Roman Law before Justinian. Intended as an introduction to the study in 

Montreal of the Roman law in its modern form, and especially as it appears to- 

day in the law of the Province of Quebec, it is equally valuable for one who is 

to learn the modern Civil law and for one to whom Roman law is of interest 
only as a wonderful and effective example of the human intellect applied to the 
complex affairs of an imperial civilization. Dean Walton describes clearly and 
pane not — the history of important legal doctrines, but also the con- 
stitutional history of Rome so far as it had to do with the making of law. The 
author’s learning is evident, but not obtrusive; his grasp of the subject is com- 
plete; his enthusiasm is, even to a devotee of the Common Law, almost conta- 
gious. Of especial value to a student of English law are his description of the 
growth of the commercial law at Rome, his explanation of the ante-Justinian 
sources of law, and his theory of the development of the jus gentium. In pub- 
lishing in so handy a form just the facts about the history of Roman law that 
we most need to know, Dean Walton has deserved the thanks of the profession. 
J. H. B., JR. 
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CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and Howard 
P. Nash. Vol. VIII. New York: The American Law Book Company. 
London: Butterworth & Co. 1903. pp. 1145. 4to. 

This volume covers topics from “Commercial Paper [XIV]” to “ Contem- 
poraneous.” The discussion of Constitutional Law, by George F. Tucker, is 
the principal article, embracing about one-third of the volume. In this article 
the provision against impairing the obligation of contracts is treated with espe- 
cial fullness. The distribution of powers among the various departments of 
government and the provision as to due process of law are also given a promi- 
nent place in the discussion. The commerce clause, taxation, and eminent 
domain are left for treatment elsewhere. Other branches of the subject are 
discussed with appropriate fullness. The last half of the article on Commercial 
Paper, dealing with the subject of “ Actions,” forms a large part of this volume. 
The discussion deals principally with procedure and treats questions of practice 
in considerable detail. The other subjects treated at greatest length are 
“ Compositions with Creditors” and “ Conspiracy.” The collection of labor 
cases in the latter is especially timely. 

The list of subjects chosen for treatment in this volume is well selected and 
fairly complete. It is to be regretted that there is no general discussion of the 
principles of the Conflict of Laws. This subject is very inadequately treated by 
modern writers, and a full collection of recent authorities would be most welcome. 
All the articles follow the general method of previous volumes. 


THE TARIFF PROBLEM. By W. J. Ashley, Professor of Commerce in the 
University of Birmingham. London: P. S. King & Sons. 1903. pp. viii, 
210. 16mo. 

A discussion of the tariff problem by the Professor of Commerce in the 
University of Birmingham is, of course, timely. This short volume by Mr. 
Ashley should prove of interest to a large circle of readers. It is well and 
interestingly written; and is made — purposely no doubt — sufficiently simple 
to be read widely and with understanding even by those who have not had spe- 
cial training in the science of Political Economy. Though it is adapted to 
popular reading, it is at the same time scholarly. All statements and deduc- 
tions are shown to be based upon real evidence. 

The book contains a statement of the theory of state control in general, and 
of the policy of free imports as laid down by the classic English school of 
Political Economy ; and then a discussion of those principles and suggestions 
for modifications which must be made in view of altered conditions, — particu- 
larly the growth of fixed capital with its attendant policy of “dumping ” excess 
product abroad at low figures in times of domestic depression. 

Mr. Ashley endeavors to show the need of Great Britain for some sort of a 
protective tariff, and advocates particularly the adoption of a policy of duties 
giving preferences to the British colonies. He makes out a strong case for 
protection, — at least for England at this time. 

In the gradual creation of a system of imperial interdependence, he sees the 
brightest future for England; and he believes that the adoption of an inter- 
imperial —— tariff would be one of the most important steps toward 
knitting the empire together. 
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FIRE INSURANCE AS A VALID. CONTRACT, in event of fire and as affected by 
construction and waiver, estoppel, and adjustment of claims thereunder, 
including an analysis and comparison of the various standard forms, all 
reduced to rules, with the rules and statutory provisions of all the states. 
By George A. Clement. New York: Baker, Voorhis & Company. 1903. 
pp. xcviii, 637. 8vo. 

THE JUDICIAL DICTIONARY of words and phrases judicially interpreted, to 
which has been added statutory definitions. By F. Stroud. Three 
volumes. Second Edition. London: Sweet and Maxwell, Limited; Stevens 
and Sons. Boston: The Boston Book Co. 1903. pp. ccxxvii, 1-592; 
593-1394 1395-2302. 

THE MIRROUR OF JUSTICES, written originally in the old French, before the 
Conquest. By Andrew Horne. To which is added “The Diversity of 
Courts and their Jurisdiction.” Translated into English by W. H. of 
Gray’s Inn. Introduction by William C. Robinson. Washington, D. C. : 
John Byrne & Co. 1903. pp. xix, 337. 8vo. 

COMMENTARIES ON THE Law OF Torts. A philosophic discussion of the 
general principles underlying civil wrongs ex delicto. By Edgar B. 
Kinkead. Two volumes. San Francisco: Bancroft-Whitney Company. 
1903. pp. xxx, I-851; xv, 852-1739. 8vo. 

THE EVOLUTION OF LEGAL EpuUCATION. Lecture delivered September 19, 
1903. By Roscoe Pound, Professor of Law in the University of Nebraska. 
Lincoln: Jacob North & Co. 1903. pp. 20. 8vo. 

CITIZENSHIP OF THE UNITED STATES. By Frederick Van Dyne, Assistant 
Solicitor of the Department of State of the United States. Rochester, 
= ew | sna The Lawyers’ Co-operative Publishing Co. 1904. pp. xxvi, 
385. 8vo. 

HANDBOOK OF THE LAW OF WILLS. By George E. Gardner, Professor of 
Law in the Boston University School of Law. St. Paul: West Publishing 
Co. 1903. pp. xv, 726. 8vo. 

THE ART OF CRoss-EXAMINATION. Together with the cross-examinations 
of important witnesses in some celebrated cases. New York: The 
MacMillan Company. London: MacMillan & Co., Ltd. 1903. pp. 283. 
8vo. 

CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. IX. New York: The American Law Book Co. 
London: Butterworth & Co. 1903. pp. 998. 4to. 

THe Law or Contracts. By Theophilus Parsons. Three volumes. Ninth 
Edition. Edited by John M. Gould. Boston: Little, Brown and Com- 
pany. 1904. pp. cccvii, 609; xx, 801; ix, 749. 8vo. 

THE ELEMENTS OF THE FISCAL PROBLEM. By L. G. Chiozza Money. 
London: P. S. King & Son. 1903. pp. 237. 8vo. 

Some ASPECTS OF NEW JERSEY’s CoRPORATE Poticy. Address before the 
Pennsylvania Bar Association, June 29, 1903. By James B. Dill. 


i 
i 
5 | 
oe | 
i 
i 
q 
i 
i 
q 
i 

‘ 

H 3 

it | 

| 
4 

j 


